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ARGUMENT
Appellees defend the landfill permit on multiple, often divergent, grounds.
None of their defenses successfully quell the fatal deficiencies EPICC has exposed.
130EP and TCEQ contend that EPICC’s appeal is merely a routine, substantialevidence series of complaints, but EPICC’s challenges present legal questions. The
central legal question is whether the Commission had the power to issue a landfill
permit after Caldwell County adopted an ordinance prohibiting landfills. The
Legislature gave counties this power in the Solid Waste Disposal Act. Neither
Appellee has a valid basis to contest the Act’s application to these facts. Unable to
counter the Legislature’s plain language, 130EP urges the Court to simply “defer”
to the Commission’s interpretation. This Court has an obligation not to defer when,
as a matter of law, the Commission has no legal basis to defy clear statutory text.
I.

Appellees’ interpretation of the landfill-ordinance statute is at odds with
its plain language and turns on a misreading of the bifurcation rule.
A.

Appellees’ statutory interpretation depends on a misreading of the
bifurcated-proceeding opportunity and an unsupportable view of
the TCEQ-county relationship as hostile.

Ignoring most of EPICC’s statutory construction arguments and all of its cited
case law, Appellees focus on two points, neither of which transforms 130EP’s
request for a land-use determination into an “application for a permit” “filed with”

1

and “pending before” the Commission under Section 363.112(c)(1) of the Texas
Health & Safety Code. 1
1.

The opportunity for bifurcated proceedings does not alter
counties’ authority to adopt ordinances prohibiting landfills.

Appellees rely on the opportunity for bifurcated proceedings to characterize
130EP’s submission of Parts I and II as an “application.” 130EP Br. at 22; TCEQ
Br. at 17-23. 2
TCEQ asserts that the rule permitting a bifurcated proceeding recognizes a
bifurcated submission as a “partial permit application.” Id. at 17 (quoting 30 TEX.
ADMIN. CODE § 330.57(a)). TCEQ reasons that this recognition of Parts I and II as
a “partial” “application” is essentially recognition as an “application,” jettisoning
the “partial” qualifier. Id. at 17-18. TCEQ also reasons that Parts I and II constitute
the “application” required by Section 363.112(c)(1) because the application
“process” is extended and involves multiple steps. Id. at 20-23. But a tax return is
not complete until it is signed; a ballot is not cast until it is submitted; and partial

1

Appellees refer to both statutory provisions addressing a county’s authority to prohibit landfills.
See TEX. HEALTH & SAFETY CODE § 363.112(c)(1) (App. 5); id. § 364.012(e)(1). For ease of
reference, this brief continues to cite only Section 363.112(c)(1). See EPICC Br. at 22 n.3.
2

Appellees center their statutory argument on the bifurcated option. 130EP, however, did not
pursue a permit in two stages, but undertook the traditional permit approach by submitting a
substantially revised Parts I and II with a new Parts III and IV after the county adopted its landfill
ordinance. 4-12AR17; 64AR-Protestants-21.

2

payment on an installment loan will not discharge the debt. A process with multiple
steps does not mean the final critical ones can be skipped.3
Requesting a land-use-compatibility determination by submitting Parts I and
II is not the necessary “application for a permit.” TEX. HEALTH & SAFETY CODE §
363.112(c)(1) (emphasis added). Appellees agree that the completion of Parts I and
II are insufficient to secure a landfill permit; only a land-use-compatibility
determination is possible, and a favorable determination allows the applicant to
proceed to the next step—applying for a landfill permit. EPICC Br. at 26-27.
Rule 330.57(a) does not, as Appellees imagine, classify Parts I and II as an
“application for a permit,” but instead calls the sum of those two parts “a partial
application” and “a partial permit application.” 30 TEX. ADMIN. CODE § 330.57(a)
(App. 7). Rather than define a complete “application” as “Parts I and II,” Rule
330.57(a) says “[a] complete application” “consist[s] of Parts I-IV of the
application.” Id. A later subsection enumerates the four separate parts of “the
application.” Id. § 330.57(c). And in Section 361.069, the Legislature included no
language suggesting Parts I and II are an “application” and neither Appellee asserts
such. TEX. HEALTH & SAFETY CODE § 361.069 (App. 3).

3

Indeed, a permit application is not “administratively” complete prior to the submission of all four
parts. See TEX. HEALTH & SAFETY CODE § 361.068; 30 TEX. ADMIN. CODE § 330.57(a).

3

TCEQ highlights that Section 363.112(c)(1) does not explicitly require all
four parts of a permit application in order to constitute “an application for a permit.”
TCEQ Br. at 21-22.

But under a common-sense understanding of the term

“application,” all the parts are required. EPICC Br. at 26-30. The Commission
cannot grant a landfill permit without all four essential parts. Id. at 26-27.
130EP observes that Section 363.112(c)(1) requires “an application” for a
permit, but not a “complete application.” 130EP Br. at 22 (emphasis added). It cites
no analogous statutory provisions where the Legislature included the word
“complete,” nor any authority suggesting the Legislature should have specified
“complete” to convey that it did not mean a partial application. Unambiguous
statutory phrases must be given their plain and ordinary meaning. In re Estate of
Nash, 220 S.W.3d 914, 917 (Tex. 2007).

The common-sense meaning of

“application” is a full, complete, or comprehensive application. Moreover, the
Legislature chose not to include the word “partial” or “incomplete,” which it knew
how to do. Wasson Ints., Ltd. v. City of Jacksonville, 489 S.W.3d 427, 438 (Tex.
2016). Instead, it included the modifiers “filed with” and “pending before,” terms
conspicuously ignored by 130EP and TCEQ, which confirm the complete nature of
the “application” in Section 363.112(c)(1). EPICC Br. at 22-25.
TCEQ asserts that EPICC’s reading of the statute would make the bifurcated
process “useless.” TCEQ Br. at 23. But the bifurcated process has a distinct

4

purpose.

It provides the opportunity to obtain a land-use-compatibility

determination—a threshold matter in planning a landfill—before undertaking the
more expensive parts of a permit application.
TCEQ observes that Section 363.112(c)(1) was designed “to give a county
authority to control processing or disposal of solid waste in its jurisdiction, but not
at the expense of an application already filed.” Id. at 20. That objective turns on an
“application,” not a preliminary land-use-compatibility determination. Moreover,
when the Legislature enacted the landfill-ordinance statutes, the option to seek a
land-use-compatibility determination before submitting a complete landfill-permit
application had already existed for 18 years. Acts 1999, 76th Leg., ch. 570 §§ 4, 5,
eff. Sept. 1, 1999; Acts 1981, 67th Leg., ch. 831, eff. Sept 1, 1981. Yet the
Legislature chose not to limit a local government’s ability to prohibit landfills until
a complete permit application is filed and pending. In re Allen, 366 S.W.3d 696,
706 (Tex. 2012) (orig. proceeding) (courts must presume Legislature had “complete
knowledge of the existing law” and chose language deliberately). A county’s
authority to prohibit landfills expires only when there is a “filed” and “pending”
application for a landfill permit. The Legislature’s text controls TCEQ’s authority
here. Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 443 (Tex. 2009).

5

2.

Appellees paint a hostile picture of TCEQ and local
governmental entities’ relationship that is at odds with the
statutory framework and practical reality.

TCEQ emphasizes counties’ “limited authority” to prohibit landfills and
suggests that a county’s adoption of a landfill ordinance is an “attack” on the
“Commission’s jurisdiction.” TCEQ Br. at 18-19, 23. 130EP minimizes counties’
role in managing solid waste, claiming that TCEQ is the “dominant” authority and
asserting that counties are “subservient to TCEQ’s authority and/or subject to
TCEQ’s authority and even its override.” 130EP Br. at 14-16. The way to test that
argument is with reference to the larger statutory scheme, because “the context and
framework of the entire statute” is essential to a provision’s meaning. Fort Worth
Transp. Auth. v. Rodriguez, 547 S.W.3d 830, 839 (Tex. 2018).
First, the Legislature has conferred on counties the final word on landfill
placement.

Section 363.112(c)(1) gives counties “unquestionabl[e]” power to

regulate the siting of landfills. Hallco Tex., Inc. v. McMullen Cnty., 221 S.W.3d 50,
53, 61 (Tex. 2006).
Second, Appellees’ portrayal does not reflect the Health & Safety Code’s
cooperative, dual-authority design. The statute creates mechanisms facilitating
good-faith dialogue among affected parties, including local communities and
commercial landfill companies, at early stages in a landfill’s proposed development.
EPICC Br. at 31-32. Other parts of the statutory scheme allow counties to assume

6

primary authority to manage solid waste and enforce permits in their jurisdiction,
with a role for TCEQ. See, e.g., TEX. HEALTH & SAFETY CODE §§ 361.151 et seq.,
364.011.
Yet Appellees characterize the process as adversarial and imply counties
abuse their power and game the process. There is no evidence of bad motives on the
part of Caldwell County, even if motivation were relevant to evaluating the statute’s
plain text. Here, Caldwell County and its citizens were rightly concerned about the
surrounding floodplain and impacts on the adjacent, aged dam. See 58AR-Caldwell3 (App. 1); 58AR-Caldwell-4 at 3-5.
TCEQ asserts that under EPICC’s reading, a county could prohibit a landfill
before a permit application was complete and deter a business’s decision to invest
in the landfill-permit process. TCEQ Br. at 23. That argument is about policy, which
the Legislature resolved: giving counties some control over landfills and promoting
communication about landfill siting and planning with local communities and their
governments.

EPICC Br. at 30-32.

The statutory scheme draws on each

governmental entity’s expertise and allocates distinct decision-making authority.
Counties have singular knowledge about solid-waste needs, community concerns,
land-use compatibility, and a site’s appropriateness, and the Legislature ensured that
knowledge and insight had a place in the State’s solid-waste management.
Appellees’ interpretation of Section 363.112(c)(1) incentivizes maneuvering by

7

prospective landfill operators and discourages communication, turning the
Legislature’s plain intent on its head.
B.

No deference is due to the Commission’s misreading of the landfillordinance statute.

130EP, but not TCEQ, urges the Court to defer to the Commission’s
understanding of Section 363.112(c)(1), contending that the agency is the “dominant
authority” in the area of municipal solid waste and its interpretation is reasonable
and consistent with the statutory language. 130EP Br. at 14-21. Deference to agency
interpretation of a statute is appropriate in only limited circumstances, none of which
are here.
First, deference to an agency’s statutory interpretation is appropriate only for
(1) ambiguous statutes (2) that implicate agency policy or expertise. See, e.g., TGSNOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 438 (Tex. 2011) (hinging
deference on “vagueness, ambiguity, or room for policy determinations in a
statute”); Rylander v. Fisher Controls Int’l, Inc., 45 S.W.3d 291, 302 (Tex. App.—
Austin 2001, no pet.) (declining to defer to agency’s interpretation on issue outside
expertise). Neither condition exists here. No party has asserted that the statutory
language is ambiguous.

And the provisions at issue do not implicate agency

expertise or policy determinations in its subject-matter purview. 4 Moreover, no

4

See, e.g., R.R. Comm’n of Tex. v. Tex. Citizens for a Safe Future & Clean Water, 336 S.W.3d
619, 631 (Tex. 2011) (noting factors unrelated to Commission’s “express legislative directives”

8

authority validates deference to an agency’s own interpretation of the legislative
limits on its scope of authority. Indeed, 130EP’s repeated characterization of TCEQ
as “dominant” and the county as “subservient,” 130EP Br. at 12, 14-16, highlights
the importance of not blindly deferring to the Commission’s expansive
understanding of its authority, particularly vis-à-vis a governmental counterpart, the
county.
Second, even assuming that the terms “application,” “filed,” and “pending” in
Section 363.112(c)(1) were ambiguous, the Commission’s interpretation that the
submission of Parts I and II of 130EP’s permit application was an “application for a
permit” that was “filed” and “pending” with the Commission when the County
adopted its ordinance is both unreasonable and inconsistent with the statute’s text.
See supra Section I.A; EPICC Br. at 26-30. For this reason as well, deference cannot
be extended. Tex. Citizens, 336 S.W.3d at 625 (agency construction must be
reasonable); Fiess v. State Farm Lloyds, 202 S.W.3d 744, 747 (Tex. 2006)
(“agency’s opinion cannot change plain language”); Pretzer v. Motor Vehicle Bd.,

and “institutional competence”); Citizens Against the Landfill in Hempstead v. TCEQ, No. 03-1400718-CV, 2016 WL 1566759, at *6 (Tex. App.—Austin Apr. 13, 2016, no pet.) (materialseparation activities at municipal-solid-waste transfer stations is “technical area within the core
expertise of the Commission”); Bexar Metro. Water Dist. v. City of Bulverde, 156 S.W.3d 79, 90
(Tex. App.—Austin 2004, pet. denied) (rejecting deference to TCEQ’s interpretation of water
district’s enabling statute because agency had “no expertise that is greater that the courts”).
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138 S.W.3d 908, 915 (Tex. 2004) (rejecting deference to administrative
interpretation not following plain language).
Third, 130EP cannot show, as required for deference, that the agency
“formally adopted” the challenged statutory interpretation. Tex. Dep’t of Ins. v. Am.
Nat’l Ins. Co., 410 S.W.3d 843, 853 (Tex. 2012). 130EP claims a “long-standing
interpretation” of “permit application” in the form of TCEQ’s rule on bifurcated
proceedings. 130EP Br. 14, 20-21. 130EP contends that when TCEQ directed in
Rule 330.57 that an applicant seeking a “land-use only determination” “shall submit
a partial application consisting of Parts I and II of the application,” the agency
“formally adopted its interpretation that Parts I and II constitute a ‘permit
application.’” Id. at 20-21 (quoting 30 TEX. ADMIN. CODE § 330.57(a)). The text
and intent of Rule 330.57 do not support 130EP’s theory. See supra Section I.A.1.
Moreover, this rule is not TCEQ’s “long-standing interpretation,” formally adopted
or otherwise, of the statutory provision at issue, Section 363.112(c)(1).
Further foreclosing the support of Rule 330.57 is this Court’s directive that
“any questions regarding the scope of the agency’s authority must be resolved in
view of the statutory language conferring that authority.” Off. of Pub. Util. Counsel
v. Tex.-N.M. Power Co., 344 S.W.3d 446, 451 (Tex. App.—Austin 2011, pet.
denied). This approach derives from first principles of agency power: an agency is
a creature of the Legislature and possesses “only those powers that the Legislature
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expressly confers upon it.” Pub. Util. Comm’n v. City Pub. Serv. Bd., 53 S.W.3d
310, 315 (Tex. 2001).
In terms of case law, 130EP relies exclusively on Hegar v. 1st Global, Inc.,
No. 03-18-00411-CV, 2019 WL 6765754 (Tex. App.—Austin Dec. 12, 2019, no
pet.), an odd choice because the Court did not there defer to the Comptroller’s
interpretation of a statute or regulation. 130EP Br. at 19-21. Instead, it synthesized
various Tax Code provisions through traditional statutory construction principles
and merely noted that its construction of a rule was “[c]onsistent with the
Comptroller’s interpretation” of that rule. Hegar, 2019 WL 6765754, at *3-5.
No basis for deference exists. The task of statutory interpretation of TCEQ’s
authority belongs to the Court. See Bexar Metro., 156 S.W.3d at 90.
C.

130EP’s transfer-station application is not a basis to affirm the
Commission.

130EP contends that the Court could affirm the Commission on an alternative
theory. 130EP Br. at 23-25. 130EP requested that the Commission rule that 130EP’s
transfer-station application displaced Caldwell County’s ability to enact a landfill
ordinance, but the Commission declined to do so.
TCEQ does not advance this alternative ground for affirmance. And the
agency has explicitly declined elsewhere to use a transfer-station application to bar
later-occurring landfill ordinances. In a separate proceeding involving a landfillpermit applicant with 130EP’s same corporate parent, Pintail Landfill, LLC, TCEQ
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did not allow a transfer-station application to invalidate an ordinance’s landfill
prohibition when, like here, the transfer-station application was filed before the
ordinance and the landfill-permit application was filed after the ordinance. CR57786, 195; 30AR238 at 9-10; 30AR241 & Attachs. A& B. Here, the Commission
appropriately followed its precedent and applied its policy consistently. See, e.g.,
Flores v. Empls. Ret. Sys. of Tex., 74 S.W.3d 532, 544–45 (Tex. App.—Austin 2002,
pet. denied). The Court should likewise decline 130EP’s invitation to use 130EP’s
transfer-station application to abrogate Caldwell County’s ordinance.
II.

Appellees cannot defend the unreliability of the geology-expert opinions
or explain how EPICC’s access to the site remedied 130EP’s evidence
destruction.
Appellees do not dispute that the Texas Rules of Civil Procedure and expert

standards applied to these proceedings. And they do not deny that the data collected
during 130EP’s 26-day site subsurface investigation which served as the basis for
the permit application’s Geology Report was destroyed: all the soils, field notes, and
driller’s field logs. 67AR-Tr.2 at 374-75; 20AR90 Attach. B at 2-4. Attempting to
avoid the consequences of the destroyed foundational data, Appellees advance four
primary assertions: (1) a thorough review was conducted and substantial evidence
supports the permit; (2) the destruction of the underlying materials did not
undermine the expert opinions’ reliability; (3) EPICC’s 2016 site visit took care of
any problems resulting from the destroyed materials; and (4) the abuse-of-discretion
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standard of review shields the Commission’s decision from scrutiny.

These

contentions attempt to sidestep the necessary reliability analysis and avoid an
adverse presumption instruction.
A.

Appellees cannot diminish the impact of destroying the
foundational data on the expert opinions’ reliability.
1.

The prerequisites for expert opinions are fundamental
protections for the fact-finding process.

Appellees defend the Commission’s denial of an expert reliability problem
with arguments that avoid the fundamental evidentiary principles at issue.
An expert occupies a unique position within the fact-finding mission: “Unlike
an ordinary witness, an expert is permitted wide latitude to offer opinions…premised
on an assumption that the expert’s opinion will have a reliable basis.” Daubert v.
Merrell Dow Pharms., Inc., 509 U.S. 579, 592 (1993) (quotations and citations
omitted). To ensure that factfinders are given only credible expert testimony, judges
are charged with screening out unreliable expert opinions. E.I. du Pont de Nemours
& Co. v. Robinson, 923 S.W.2d 549, 557-58 (Tex. 1995). To perform that task,
judges must ensure a reliable basis because it is the basis of an expert’s opinion, and
not the opinion itself, that has probative value. City of San Antonio v. Pollock, 284
S.W.3d 809, 816 (Tex. 2009). The data underlying an expert’s opinion must be
“independently evaluated in determining if the opinion itself is reliable.” Merrell
Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 713 (Tex. 1997); see also Whirlpool
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Corp. v. Camacho, 298 S.W.3d 631, 637 (Tex. 2009) (“courts are to rigorously
examine the validity of facts and assumptions on which the testimony is based”). “If
the foundational data underlying opinion testimony are unreliable, an expert will not
be permitted to base an opinion on that data because any opinion drawn from that
data is likewise unreliable.” Havner, 953 S.W.2d at 713. Without this underlying
information, a court cannot perform its “threshold responsibility.” Gammill v. Jack
Williams Chevrolet, Inc., 972 S.W.2d 713, 728 (Tex. 1998).
The absence of the underlying supporting materials precluded EPICC from
challenging the expert’s conclusions based on the underlying data or impermissible
analytical gaps. See, e.g., id. at 727 (Tex. 1998) (analyzing data and identifying
“analytical gap” between data and opinion); Havner, 953 S.W.2d at 712-30
(extensively reviewing underlying data and concluding expert opinion unreliable).
The expert must “connect the data relied on and his or her opinion” and “show how
that data is valid support for the opinion reached,” but EPICC could not press Snyder
to demonstrate how the data supported his opinions because the information was
destroyed. Camacho, 298 S.W.3d at 642.
Without the supporting materials, the opinions were merely “ipse dixit,”
“bare,” and “conclusory” opinions, which are unreliable and inadmissible. Pollock,
284 S.W.3d at 816-17; Gammill, 972 S.W.2d at 726-27.
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2.

Attempting to diminish the significance of the destroyed
materials, Appellees claim that a subset of materials
underlying the Geology Report were not destroyed and
EPICC’s 2016 site visit was a valid substitute for the
destroyed materials.

Appellees attempt to denigrate the destroyed materials’ significance in two
ways. They first suggest that some materials underlying the Geology Report were
not destroyed. Second, they claim that EPICC’s 2016 site visit cured any resulting
problems. Based on these two premises, Appellees contend that the destruction of
the underlying materials was not significant enough to undermine the reliability of
the expert opinions. Neither assertion holds up.
a.

Attempting to undermine EPICC’s assertion that its
ability to test the expert opinions was eliminated,
130EP contends that some supporting materials were
not destroyed.

130EP claims that EPICC “misstated” facts in asserting that the destruction
of the soil samples, field notes, and driller’s field logs eliminated the data supporting
Snyder’s opinions in his Geology Report. 130EP Br. at 26-27. 130EP lists other
materials consulted by Snyder, including maps, aerial photographs, and boxes that
held the destroyed soil samples. 130EP emphasizes that Snyder reviewed the soil
samples, field notes, and driller’s field logs in forming his opinions before they were
destroyed.

Id. at 26-27, 31-34.

Additionally, 130EP attempts to recast the

foundational materials of the geology opinions. Rather than all the observed data
gathered from the site fieldwork, 130EP seems to now claim that the boring logs
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included in the Geology Report and Snyder’s evaluations of information are the
“foundational data.” Id. at 31, 33.
First, the Geology Report’s critical opinions concerned the subsurface
investigation, and materials from that investigation were the soil samples, field
notes, and driller’s field logs. 30 TEX. ADMIN. CODE § 330.63(e)(4)-(5) (App. 9).
130EP’s other listed items were tangential to the report’s site-specific subsurface
opinions and merely supplied larger context; they were not evidence of the sitespecific subsurface materials that were the basis for Snyder’s opinions.
Second, EPICC has never questioned that Snyder reviewed certain destroyed
materials. The problem is that only 130EP had access to the materials. Claiming
that expert opinions were admissible because the expert reviewed critical underlying
materials before discarding them effectively invokes an impermissible ipse dixit
rationale.
Third, 130EP cannot redefine the underlying data for the geology opinions.
The final boring logs, included in the application, are not the foundational data, as
130EP implies; instead, they reflect the geologist’s opinions. He uses his expertise
to review the soil samples, field notes, and driller’s field logs (all destroyed) and
then interprets and characterizes and describes the site’s subsurface materials
through boring logs that he then seals and submits to TCEQ in the permit application;
his task is to use his expertise and the data to classify soils, identify the various layers
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of subsurface based on changes in the soils, and locate contaminant migration
pathways such as fractures. Those are expert opinions based on actual, observed,
verifiable data. Likewise, other evaluations of collected data and information are
expert opinions. There is no question that Snyder relied on his observations of
subsurface materials when preparing the Geology Report.
“foundational” to Snyder’s opinions.

They are thus

130EP cannot define away the missing

foundational data here.
b.

The site visit could not cure missing foundational data.

Appellees contend that what was a supposed spoliation remedy—EPICC’s
2016 site visit—resolved any problems from the missing supporting materials.
130EP Br. at 35-36; TCEQ Br. at 25, 29-30, 32. They attempt to sweep EPICC’s
reliability complaint into the spoliation analysis, but these are separate challenges
with their own consequences. Expert standards are distinct from the spoliation
doctrine. The spoliation doctrine addresses the destruction of evidence that a party
was obligated to retain and the harm to the nonspoliating party’s ability to put on its
case. Brookshire Bros., Ltd. v. Aldridge, 438 S.W.3d 9, 16-17, 21-22 (Tex. 2014).
Expert standards ensure the relevance and reliability of expert opinions. Robinson,
923 S.W.2d at 556-57. Conflating the two ignores parties’ rights to expert materials
and to challenge opinions reflecting an analytical gap, faulty foundation, or invalid
conclusions.

Although the site visit allowed EPICC to gather materials to
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demonstrate the necessity of the spoliated evidence and the prejudice caused by the
spoliation, its site visit three years after the Geology Report did not provide EPICC
with the basis to analytically challenge the expert’s opinions. EPICC could not
recreate the evidence that 130EP relied on for its expert opinions. EPICC could not
observe and verify the soils and materials analyzed and characterized in 130EP’s
Geology Report.
Snyder created the boring logs and other expert opinions in the Geology
Report, but he did so based on the site-collected data. He did not personally observe
the soil samples as they emerged from the ground or prepare the field notes or onsite drilling logs. 67AR-Tr.2 at 368-69. He was not even present during the drilling
of the borings, except on a couple of occasions. Id.; 27AR204 Ex. F. Without access
to the data collected in the fieldwork, EPICC could not determine whether Snyder’s
opinions about the subsurface geology were based on reliable observations and the
field data. EPICC could not compare the descriptions in the boring logs with the
original field observations and noted soil characteristics. Without access to the soil
samples, or at least photos of the soils, EPICC was not able to challenge, for
example, opinions about the ways that water could move through the subsurface,
carrying contaminants. EPICC could not even verify the most basic descriptions of
the subsurface materials, such as whether gravel was present in the subsurface
materials and to what extent it was present. EPICC needed to examine the same
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information that 130EP relied on for its subsurface geology characterization
opinions. 5 The 2016 site visit did not supply that missing information or even serve
as a poor substitute, and that was not the site visit’s purpose.
3.

The Commission’s error cannot be shielded by substantialevidence or abuse-of-discretion review.

TCEQ does not offer any Rule 702 analysis, and instead attempts to
characterize EPICC’s argument as a substantial-evidence challenge, or an attempt to
have this Court reweigh expert evidence and assess credibility. TCEQ Br. at 24, 2830, 39-40. 130EP similarly asserts that the geology opinions are supported by
substantial evidence, implying there is no problem. 130EP Br. at 25. Appellees
point to the large record, the geology report’s length, and the expert’s qualifications
and experience, and assert that all of that is simply enough. But EPICC neither
proposes substantial-evidence review nor seeks a reassessment of credibility and

5

An illustrative example is in the record. In another proceeding, the same categories of underlying
materials were destroyed—also by Snyder—but later some of the original 57 driller’s field logs
were discovered and produced. 27AR204 at 17. EPICC’s expert Dr. Lauren Ross explained that
review of those logs enabled her to see discrepancies between the data recorded in the logs and the
application’s opinions, which could not be seen by review of only the final geology report in the
permit application. At least once, Snyder altered the reported lithology of a borehole to support
his opinion that a clay formation was continuous across the proposed landfill footprint. Id. at 18
& Ex. J. The recovered driller’s field logs were also at odds with the Geology Report’s boring
logs in that proceeding. The field notes reflected abundant, multicolored gravel in a particular
area, which was inconsistent with Snyder’s opinion of a continuous clay formation. Id. If EPICC
had the destroyed materials here, it might have identified similar problems in the underlying
foundation for Snyder’s opinions in the Geology Report.
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weight. EPICC raises a legal issue fundamental to the role of expert opinions in
fact-finding proceedings.
Appellees also emphasize the ALJs’ gatekeeper role and the standard of
review for admissibility decisions—an abuse of discretion—to urge deference.
130EP Br. at 37-38; TCEQ Br. at 29. But when expert testimony is challenged on
“no evidence” grounds, as here, the Court reviews the reliability determination de
novo. See, e.g., Coastal Transp. Co. v. Crown Cent. Petroleum Corp., 136 S.W.3d
227, 233 (Tex. 2004); Thomas v. Uzoka, 290 S.W.3d 437, 447 (Tex. App.—Houston
[14th Dist.] 2009, pet. denied). The question here is a legal one: whether an expert
opinion devoid of supporting foundational materials is reliable. In any event,
admission of an unreliable expert opinion is also an abuse of discretion. GuadalupeBlanco River Auth. v. Kraft, 77 S.W.3d 805, 810 (Tex. 2002). Appellees contend
that the ALJs fully reviewed EPICC’s challenge. TCEQ Br. at 25, 40; 130EP Br. at
32-33. But the ALJs erroneously relied on EPICC’s site visit to reject EPICC’s
Robinson charge, 30AR248 (PFD) at 61, and the Commission summarily dismissed
the challenge with no analysis, CR295 (FOF113).
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4.

None of Appellees’ remaining points are responsive to
EPICC’s challenge.
a.

Appellees claim that 130EP’s destruction of evidence
did not violate TCEQ rules.

TCEQ invokes its rules to shield 130EP’s admitted destruction. According to
TCEQ, because TCEQ does not require solid-waste landfill permit applicants to
retain the materials destroyed, and 130EP “violated only the rules of civil
procedure,” the Geology Report is not unreliable. TCEQ Br. at 30 (emphasis added).
TCEQ contends that its rules “ensure reliability” of geology reports by requiring the
submission of boring logs and the signing and sealing of geology reports by a
qualified scientist. Id.
First, TCEQ’s assertion contradicts Rule 305.47, which requires retention of
the foundational data that is the basis for an application. 30 TEX. ADMIN. CODE §
305.47. 6 Second, TCEQ cites nothing indicating that the agency determined that
these referenced requirements ensure reliability under expert standards. Third,
TCEQ does not explain how agency rules displace this Court’s rules of civil
procedure and rules of evidence. Those rules and implementing case law control the
standards for the reliability of expert opinions. When those rules apply, and TCEQ
concedes that they do, the parties must conform their conduct to those rules, not

6

30 TEX. ADMIN. CODE § 305.47 (“A permittee or a recipient of a post-closure order shall keep
records, throughout the term of the permit or order, of data used to complete the final application
and any supplemental information.”).
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merely check off a list of TCEQ submission requirements. Indeed, what is the point
of an evidentiary hearing if all that is required is a signature and seal by a
geoscientist?
TCEQ also asserts that EPICC’s challenge fails because it should have
challenged TCEQ rules. TCEQ Br. at 30. TCEQ cites no support for the notion that
EPICC should have challenged TCEQ rules in order to lodge its expert objection,
nor does it identify which rules should have been challenged. Moreover, TCEQ did
not raise this argument previously and has waived it.
130EP similarly attempts to redefine 130EP’s obligation to retain materials
that allegedly support its Geology Report by relying on a TCEQ rule, claiming that
“[a]ll foundational data regarding the geology” was retained because information
required by Section 330.63(e) was submitted in the Geology Report. 130EP Br. at
31-32. TCEQ rules dictating information to include in a Geology Report are distinct
from the applicant’s duty to retain and disclose to protesting parties the materials its
expert relied on to prepare the Geology Report. See, e.g., TEX. R. CIV. P. 192.3(e)(6).
130EP’s argument mischaracterizes 130EP’s duty. 130EP has never challenged the
ALJs’ determination that 130EP breached its duty to retain the destroyed materials,
and cannot now revise the scope of that duty.
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b.

130EP makes a faulty semantic argument that Rule
702 does not encompass the destroyed soil samples.

130EP asserts that the destroyed soil samples were not “data,” so they could
not be “foundational data.” 130EP Br. at 28. 130EP cites no authority for either
limiting the materials underlying an expert opinion to “data” or its narrow
understanding of the term. Broad categories of expert materials must be produced:
“all documents, tangible things, reports, models, or data compilations that have been
provided to, reviewed by, or prepared by or for the expert.” TEX. R. CIV. P.
192.3(e)(6). The expert rules do not limit underlying materials to “data,” nor does
the case law enforcing expert standards. Even if they did, the term “data” is a wideranging category that includes all “factual information” even under 130EP’s own
dictionary definition. 130EP Br. at 28. The soil samples were collected tangible
materials that were observed, evaluated, and used as the basis for expert geology
opinions. They were critical foundational data here.
c.

TCEQ tries to downplay Snyder’s responsibility for
the geology opinions.

Attempting to deflect responsibility from Snyder, TCEQ adds more names to
the story, including Snyder’s employer, an engineer, and the drilling company.
TCEQ Br. at 25-27, 32, 41. Snyder, of course, had help with the subsurfaceinvestigation fieldwork. But he supervised that subsurface investigation. 49AR130EP-4 at 20; 20AR90 at Attach. B at 1. And only one geoscientist—Snyder—
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signed and sealed the Geology Report and was responsible for its opinions. Id.; 30
TEX. ADMIN. CODE § 330.63(e).

Details regarding the site investigation,

qualifications, and names of corporate entities are irrelevant. None of that supplies
the missing materials critical to substantiating Snyder’s opinions and allowing other
parties to test the opinions.
d.

TCEQ poses a false equivalence between premature
drilling under the application rules and failure to
comply with expert standards.

TCEQ discusses 130EP’s premature site drilling before TCEQ approved its
drilling plan at length, an error that EPICC has not advanced here. TCEQ Br. at 2627, 41-44. TCEQ asserts that this approval error is instructive for the principle that
“not every shortcoming in an application necessarily results in a [permit] denial.”
Id. at 44. TCEQ’s observation fails to reckon with the Commission’s serious error
here. EPICC’s challenge cannot be reduced to “simply disagreeing” with the
Commission’s decision. Id. It is an argument to enforce the standards for expert
opinions.
e.

130EP’s additional attempted rule distinctions are
irrelevant.

130EP observes that Texas Rule of Evidence 703 allows experts to rely on
inadmissible facts or data if experts in the same field would do so, but offers no
explanation how this point could excuse 130EP’s failure to present Snyder’s
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underlying foundational materials. 130EP Br. at 32. This aspect of Rule 703 is
irrelevant.
130EP also defends Snyder’s apparent noncompliance with his professional
obligation to keep adequate records under the Texas Board of Professional
Geoscientists Code of Professional Conduct, suggesting that EPICC “stay out of
TBPG enforcement matters.” Id. at 34. EPICC raises no enforcement matters, but
only notes that because under professional standards Snyder was expected to retain
the materials supporting his Geology Report, EPICC had every reason to expect that
it could rely on those materials in the contested-case proceeding. EPICC Br. at 35,
37-38.
B.

Appellees erroneously contend that the site visit cured 130EP’s
evidence destruction.

Appellees note that after EPICC learned that 130EP destroyed the materials
underlying the Geology Report, several months were consumed by motions and
negotiations addressing site access for EPICC. 130EP Br. at 39-40, 42; TCEQ Br.
at 32-35. But the parties’ dispute on this issue centers on whether the site visit cured
the prejudice to EPICC’s ability to present its case or the adverse-presumption
consequence should have applied. Site access did not cure the absence of the
underlying foundational materials.
Appellees misunderstand the nature of EPICC’s prejudice. 130EP Br. at 4041; TCEQ Br. at 36-37. The evidence EPICC gathered at the site three years after
25

130EP’s site investigation was not the same evidence Snyder used for his geology
opinions. The visit did not restore the parties to a “rough approximation of what
their positions would have been were the evidence available.” Brookshire, 438
S.W.3d at 18. EPICC did not seek to recreate Snyder’s subsurface investigation; nor
could it do so. Instead, its site visit showed that the spoliation prejudiced EPICC.
EPICC collected data revealing inconsistencies between actual conditions at the site
and the opinions in Snyder’s Geology Report, raising serious questions about the
reliability of Snyder’s characterizations of the subsurface materials and features at
the site. See. e.g., 62AR Protestants-5 at 29-30. But the destruction of the underlying
data tied EPICC’s hands behind its back. Without the data that Snyder relied on to
reach the many opinions in the geology report, EPICC could not test the specific
conclusions and identify gaps, inconsistencies in data, and faulty reasoning.
Moreover, the site visit was not a special remedy designed for this case. Site visits
and collection of subsurface materials are allowed under TCEQ’s discovery rules
and the Texas Rules of Civil Procedure, and are not uncommon in cases like this,
nor is extending a discovery deadline to allow such.
As a protesting party, EPICC required a meaningful opportunity to challenge
the permit application’s key elements. 130EP concedes that the Geology Report was
a “pivotal component” of the application. 130EP Br. at 29. The destruction of the
materials kneecapped EPICC’s ability to challenge the geology opinions, and by
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extension, the permit application, because they were “irreplaceable” materials.
Brookshire, 438 S.W.3d at 17, 22 (“differences in kind and quality between the
available evidence and the spoliated evidence” are a “key factor in analyzing
prejudice”). This impediment substantially undermined EPICC’s ability to present
its case that the site and design were unsuitable.
Significantly, to accept the site visit as curing 130EP’s spoliation eliminates
the deterrent effect an adverse presumption promotes. See Justice Rebecca Simmons
& Michael J. Ritter, Texas’s Spoliation “Presumption,” 43 ST. MARY’S L.J. 691,
705 (2012) (recognizing deterrence as one rationale). Indeed, in at least two other
landfill-permit contested-case proceedings, Snyder discarded without consequence
all the original field logs and soil samples, impeding those protesting parties in the
same way. 27AR204 at 16-19 & Exs. H, I, M. Allowing an applicant to discard
significant evidence without meaningful repercussions is bad precedent and
increases the burden on protesting parties. An adverse instruction was required. See
Brookshire, 438 S.W.3d at 21-22.
III.

Appellees do not show how the Commission’s reversal of the ALJs
satisfied the stringent statutory protections for ALJs in landfill cases.
Appellees urge the Court to validate the Commission’s second-guessing of

the ALJs. They suggest that if the Commission thought the ALJs were incorrect, the
Commission enjoyed the unfettered ability to eliminate ALJ determinations. But
Section 361.0832 of the Texas Health & Safety Code commands respect for ALJ
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determinations and “curtailed” the Commission’s ability to overrule ALJs. Hunter
Indus. Facilities, Inc. v. TNRCC, 910 S.W.2d 96, 102, 105 (Tex. App.—Austin 1995,
writ denied). Under Section 361.0832, “the Commission is no longer permitted to
merely substitute its judgment for that of the hearing examiner.” Id. For this reason,
the Court does not conduct a substantial-evidence review of Commission reversals
of ALJ determinations on a solid-waste permit application, but instead “a more
rigorous examination to determine whether the commission has properly overturned
the examiners’ findings and conclusions” or whether the Commission acted “‘in
excess of the agency’s statutory authority.’” Id. (quoting TEX. GOV’T CODE §
2001.174(2)(B)).
A.

TCEQ’s defense of the Commission fails by Section 361.0832’s
terms.

TCEQ asserts that the Commission had authority to overturn the ALJs’
inclusion of the road and berm in the permit boundary based on the Commission’s
interpretation of TCEQ rules. TCEQ Br. at 47-49. But the ALJs’ determinations
corrected an inconsistency in the permit itself, rather than interpreting rules. The
two facility features are the only features outside the permit boundary under the
Commission order. Their exclusion was an inconsistency in the permit. The
Commission can reject an ALJ factual finding only if it was “not supported by the
great weight of the evidence.” TEX. HEALTH & SAFETY CODE § 361.0832(c). This
statutory limitation “significantly restrict[s] the Commission’s discretion to reject
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an examiner’s underlying fact findings” and precludes eliminating a finding because
the Commission “would have reached a contrary decision.” Hunter, 910 S.W.2d at
103. Here, all the evidence supported the inconsistency finding and the statutory
standard was not met.
Attempting to avoid the undeniability of the permit inconsistency, TCEQ
labels the ALJs’ determinations as legal conclusions and contends that the
Commission’s decision must be affirmed because it “disagreed with the need” to
include the road and berm, finding it “unnecessary” to avoid potential problems with
enforcement authority in the future. TCEQ Br. at 44-47. But disagreement does not
satisfy the statutory standard to overturn ALJ conclusions, which is “clearly
erroneous in light of precedent and applicable rules.” TEX. HEALTH & SAFETY CODE
§ 361.0832(d) (App. 4).
A conclusion is “clearly erroneous” only “when the reviewing body is left
with the definite and firm conviction that a mistake has been committed.” Hunter,
910 S.W.2d at 104 (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395
(1948)). The Commission was required to accept the ALJs’ reasonable inference
that this inconsistency could create a lack of clarity in enforcement.

Mere

disagreement with the ALJs—TCEQ’s asserted basis for affirming the
Commission—does not satisfy the statutory mandate of “clearly erroneous.” See,
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e.g., Cooper v. Harris, 137 S.Ct. 1455, 1468 (2017) (plausible alternative
conclusions do not satisfy “clearly erroneous” standard).
TCEQ argues that the “clearly erroneous” standard gives the Commission
broader authority than substantial-evidence review because a legal conclusion can
be set aside even if it is reasonable. TCEQ Br. at 50-51. But TCEQ’s observation
concedes the significant point here. The standard is not reasonableness. Instead,
Section 361.0832(d) requires that the ALJs were flatly wrong, based on existing
authority and relevant rules, assessed under a deferential view. TEX. HEALTH &
SAFETY CODE § 361.0832(d) (“clearly erroneous in light of precedent and applicable
rules”); Hunter, 910 S.W.2d at 104 (examiners reversible only when there is a
“definite and firm conviction that a mistake occurred”). Even more importantly, the
Legislature requires deference for ALJs through Section 361.0832, not the
Commission. Id. at 102. Assertions that the ALJ determinations were “unnecessary”
and “disagreed” with by the Commission, or even based on a “misunderstanding” of
TCEQ enforcement authority, do not satisfy Section 361.0832(d)’s “clearly
erroneous” standard. See TCEQ Br. at 44-47, 51.
B.

130EP does not show that the Commission had authority to
undermine the ALJs’ road and berm determinations.

130EP regurgitates the Commission’s invoked authorities for broad
enforcement powers and its single example of a berm and a road outside a permit
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boundary. 130EP Br. at 47-53. But no rule, statute, or case specifically provides
enforcement authority beyond the terms of a permit.
130EP relies on EPICC’s observation that authority to enforce a permit’s
conditions is limited to the permit and its named permittees. 130EP Br. at 54-56;
EPICC Br. at 53-57. The permit here has an anticipated life of 44 years. There is
no guarantee that the land outside the permit where the road and berm are located
will be owned by the named permittee for the next 44 years and no assurance that
the permit will not change hands in the interim. 7 By accepting that enforcement
authority derives from the permit and is limited to the named permittees, 130EP
implicitly concedes that the ALJs’ identification and handling of the permit’s
inconsistency was not “clear error.” Without a specific source of authority for
enforcement outside a permit boundary against a non-permittee, the ALJs could not
have committed a clear error “in light of precedent and applicable rules” in
eliminating the permit’s inconsistency and clarifying enforcement authority. TEX.
HEALTH & SAFETY CODE § 361.0832 (emphasis added).

7

In fact, 130EP was acquired by a larger Florida-based company, Integrated Waste Solutions
Group, earlier this year. Environmental Park Landfill Changes Hands, LOCKHART POSTREGISTER, 1A (Mar. 19, 2020) (App. 12); Press Release (Apr. 7, 2020),
http://www.gghcorp.com/news-item/integrated-waste-solutions-group-announces-funding-fromnova-infrastructure-and-establishes-central-texas-operations-by-purchasing-central-texas-refuseand-agreement-with-130-environmental-park/.
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C.

130EP urges an unsupportable view of Section 2001.174(2)’s
prejudice requirement.

130EP argues that EPICC did not assert prejudice that satisfies Section
2001.174(2) of the Texas Government Code. 130EP suggests qualifying prejudice
occurs only when a fair, effective, or just adjudicative proceeding is denied. 130EP
Br. at 56-58. But Section 2001.174(2)’s text requires only prejudice to “substantial
rights,” and does not limit the necessary prejudice to procedural rights. TEX. GOV’T
CODE § 2001.174(2) (App. 2).

None of 130EP’s cited authorities mandate

procedural harm. 130EP Br. at 56-57. Although courts have accepted prejudice to
procedural rights, they have not held that only procedural prejudice (and not
substantive harm) satisfies Section 2001.174(2). See, e.g., Vandygriff v. First Sav.
& Loan Ass’n of Borger, 617 S.W.2d 669, 672 (Tex. 1981). 8 Indeed, TCEQ does
not advance this theory of prejudice. TCEQ Br. at 62.
130EP also asserts EPICC waived prejudice, but its statement is erroneous.
130EP Br. at 57 n.156; CR134, 181-87, 535-36.

8

See also, e.g., Hyundai Motor Am. v. New World Car Nissan, Inc., 581 S.W.3d 831, 835, 843
(Tex. App.—Austin 2019, no pet.); Nissan N. Am., Inc. v. Tex. Dep’t of Motor Vehicles, 592
S.W.3d 480, 487 (Tex. App.—Texarkana 2019, no pet.).
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IV.

Appellees offer after-the-fact justifications for the Commission’s
application of the rules on surface-water drainage, flood protection, and
land-use compatibility, but cannot show proper interpretation and
implementation.
Appellees cannot show that the Commission’s issuance of the permit rested

on proper interpretations of the surface-water-drainage requirements (Rules
330.63(c)(1)(C) and 330.305(a)), flood-protection rule (Rule 330.63(c)(2)(C)), or
land-use compatibility analysis (Rule 330.61(h)), each of which is necessary to
uphold the Commission decision.
A.

Appellees attempt novel implementations of the surface-waterdrainage rules.

Appellees’ various responses to EPICC’s drainage-rule challenge fail.
1.

TCEQ defends the Commission’s interpretation of the
drainage rules by trying to change a word in the rules and
relying on drainage analysis not permitted by agency policy.

TCEQ argues that 130EP complied with the rules mandating that surfacewater drainage patterns not “be adversely altered” by the proposed landfill, 30 TEX.
ADMIN. CODE §§ 330.63(c)(1)(C), 330.305(a) (App. 9, 11), but it relies on an
interpretation of that requirement that ignores the rules’ plain language and TCEQ’s
own drainage-analysis policy.
a.

TCEQ attempts to revise the rules to interject the word
“significant.”

Ignoring the rule’s demanding “adversely” standard, TCEQ labels the changes
in drainage patterns “insignificant.”

TCEQ Br. at 56-59.
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But the regulatory

prohibition is not only for “significant” alterations in drainage patterns. Rules
330.63(c)(1)(C) and 330.305(a) preclude drainage patterns from being “adversely
altered,” with no allowance for de minimis or “insignificant” changes. Indeed, older
versions of these rules included the word “significantly,” but in 2006, TCEQ revised
the rules to replace “significantly” with “adversely.” 31 TEX. REG. 2335, 2338,
2612,

2558,

2644

(Mar.

24,

2006),

https://texashistory.unt.edu/ark:/67531/metapth97337/m1/1/; 73AR-Tr.8 at 190607. 9
A rule must be implemented according to its terms’ plain meaning, unless the
rule provides a particular definition for a term, which is not the case here. TGSNOPEC, 340 S.W.3d at 438-39; TEX. GOV’T CODE § 311.011. When the current
version of these rules was adopted, TCEQ explicitly rejected including a definition
for “adversely altered,” explaining that “[t]he commission believes that the plain
meaning of the term ‘adverse’ is sufficient for purposes of regulation.” 31 TEX. REG.
at 2558.
TCEQ’s attempt to add the word “significant” to the surface-water-drainage
rules is a post-hoc attempt to change the rules’ standard. The Commission could not
rewrite the rules under the guise of interpretation. See, e.g., Colo. Cnty. v. Staff, 510

9

See also 30 TEX. ADMIN. CODE §§ 330.55(b)(5)(D), 330.56(f)(2), 330.408(2) (2005).
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S.W.3d 435, 444 (Tex. 2017). Under the ordinary understanding of “adversely
altered,” the rules preclude a harmful or unfavorable change in the site’s drainage
patterns. See Adverse, MERRIAM-WEBSTER DICTIONARY 11 (Frederick C. Mish, ed.,
2004); Alter, id. at 21.
b.

TCEQ admits that runoff volume will increase at the
permit perimeter, which discharges into the reservoir.

There are four discharge points on the permit perimeter where surface-water
runoff flows into the reservoir. 46AR-130EP-2 at 79. TCEQ admits that under the
drainage analysis relied on by the Commission, the landfill will increase the volume
of runoff water at the CP7 discharge point. TCEQ Br. at 57-58. The surface-waterrunoff volume leaving perimeter point CP7 will substantially increase:
At CP7, the 25-year storm runoff volume will increase from 38.5 acrefeet to 61.8 acre-feet, an increase of approximately 60.5%[.]
46AR-130EP-2 at 69 (emphasis added); see also id. at 79. This 60.5% increase in
surface-water-runoff volume cannot be classified as a non-adverse (or even
insignificant) alteration. Indeed, TCEQ’s witness described the increase as “a
significant change.” 73AR-Tr.8 at 1904; Id. at 1908 (“certainly significant”). In
TCEQ’s Notice of Deficiency to 130EP during the application-review process, the
TCEQ Executive Director described the CP7 volume increase as “arguably adverse”
and requested an explanation how the volume increase could be treated as not
adverse. Id.; 58AR-ED-SO-4 at 4.
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Unable to deny that the landfill will create an “adverse” change in runoff to
the reservoir, TCEQ attempts to minimize the change by netting CP7’s increased
volume against the volume decrease at another perimeter point, CP8, and labeling
the recalculated volume increase “insignificant.” TCEQ Br. at 57-58. Setting aside
the dubiousness of collapsing the runoff volume data for two different locations
together, even after netting the two volume figures, there is still a 12.5% increase in
water runoff volume, which defeats TCEQ’s effort to show no adverse change.
46AR-130EP-2 at 69.
The drainage analysis demonstrates an increase in runoff discharge at CP7, as
well as an overall net increase in water volume being discharged at the perimeter to
the reservoir, 10 establishing conclusively an “adverse alteration” under Rules
330.63(c)(1)(C) and 330.305(a).
c.

Agency policy disallowed 130EP’s use of the reservoir
in its drainage analysis.

Faced with the proposed landfill causing a water-volume increase, TCEQ
touts a drainage analysis that does not comply with the agency’s perimeter-analysis
policy by relying on the off-site reservoir. See EPICC Br. at 59-61. TCEQ returns
to its 12.5% net increase in water volume discussed above, and asserts the increase

10

With increases in surface-water-runoff volume also at CP5 and CP6, volume will increase at
three of the four discharge points to the reservoir if the landfill is built. 46AR-130EP-2 at 79
(additional 0.9 and 16.7 acre feet of water, respectively).
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was not an adverse alteration when considered in light of the downstream reservoir’s
capacity. TCEQ Br. at 57-58. By relying on off-site mitigation, this argument
cannot satisfy Rules 330.63(c)(1)(C) and 330.305(a).
Drainage analysis depending on the offsite point of the downstream reservoir
directly contravenes the agency’s mandated perimeter analysis for surface-water
drainage rules. The reservoir was an essential aspect of 130EP’s drainage analysis
in its application and arguments to the Commission. See, e.g., 46AR-130EP-2 at 68.
But TCEQ policy dictates a perimeter analysis. EPICC Br. at 59-61; see also, e.g.,
Heritage on the San Gabriel Homeowners Ass’n v. TCEQ, 393 S.W.3d 417, 432
(Tex. App.—Austin 2012, pet. denied) (drainage-pattern analysis under TCEQ rules
requires “consideration of discharge impact only at the permit boundary”); 31AR253
Ex. B at 6. TCEQ does not deny that agency policy mandates a perimeter analysis
for compliance with Rules 330.63(c)(1)(C) and 330.305(a). Indeed, TCEQ’s witness
testified that the agency does not permit off-site mitigation to avoid adverse
alterations:
Q Is there any TCEQ rule allowing for mitigation offsite?
A No.
73AR-Tr.8 at 1901. In its NOD to 130EP, TCEQ informed 130EP that “[t]he
requirement that drainage patterns not be altered at the permit boundary is not met
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where alterations are mitigated on offsite property.” 58AR-ED-SO-4 at 4 (emphasis
added); 73AR-Tr.8 at 1899. 11
The Commission’s conclusion that the surface-water-drainage rules were
satisfied necessarily depended on the reservoir analysis, which was an additional
misinterpretation of the rules.
d.

Other drainage factors were inconsequential because
of the fundamental errors in interpreting and
implementing the rules.

TCEQ claims that other drainage factors (velocity and peak flow) “offset” the
volume increase. TCEQ Br. at 57. But this offset theory sidesteps the rules’ plain
ban on adverse alterations to drainage patterns. Changes in other factors do not
eliminate the significant volume increase. In addition, the drainage analysis that was
the basis of the Commission’s decision relied on the reservoir as the linchpin to the
conclusion that surface-water-drainage changes were not adverse. Any observations
beyond the reservoir analysis were merely peripheral and cannot salvage the
Commission’s misapplication of the drainage rules. Moreover, TCEQ relies on

11

TCEQ also cites Steve Odil’s testimony to claim insignificance. TCEQ Br. at 58. But Odil’s
testimony cannot be considered. He was not presented as a hydrology or drainage expert, RR103;
73AR-Tr.8 at 1897; 26AR202 at 65; 27AR208 at 2, making his testimony not competent and
unreliable. TEX. R. EVID. 702; Gharda USA, Inc. v. Control Sols., Inc., 464 S.W.3d 338, 342 (Tex.
2015); Thomas v. Alford, 230 S.W.3d 853, 857, 860 (Tex. App.—Houston [14th Dist.] 2007, no
pet.). In addition, he explicitly and impermissibly relied on the offsite reservoir. 73AR-Tr.8 at
1909; 58AR-ED-SO-1 at 26.
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Odil’s testimony for this argument, but his testimony was “no evidence” on drainage
matters. See supra note 10.
2.

130EP’s only defenses of the Commission’s decision on
surface-water drainage fail.
a.

130EP’s complaints about TCEQ’s regulatory
guidance do not address EPICC’s drainage-rule
challenge.

130EP argues that EPICC waived compliance with TCEQ regulatory
guidance. 130EP Br. at 58-59. EPICC does not contend that 130EP did not comply
with agency guidance, but that its drainage analysis did not comply with drainage
rules and agency policy for those rules. The cited guidance document simply
explains in plain English the long-established drainage-analysis policy and the rules
applicable to 130EP’s permit application. See EPICC Br. at 59; Heritage on the San
Gabriel, 393 S.W.3d at 432 (TCEQ drainage-pattern analysis requires
“consideration of discharge impact only at the permit boundary”) (emphasis added).
No waiver occurred.
130EP’s complaint that the 2018-issued guidance did “not govern” in 2017 is
similarly misplaced. 130EP Br. at 59. The 2018 version reviews the rules governing
this permit application. The prior edition, issued in 2006, reviews the rules prior to
the 2006 amendments. 12
12

TCEQ Regulatory Guidance: Guidelines for Preparing a Surface Water Drainage Plan for a
Municipal Solid Waste Facility, RG-417 (June 2006) (available at TCEQ Library).
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b.

130EP relies on a new and baseless perimeter analysis.

130EP’s only argument that the Commission complied with the necessary
surface-water-drainage analysis is that the reservoir is on the landfill site and not
outside its perimeter. Id. at 59-60. 130EP does not deny that its drainage analysis—
relied on by the Commission—depended on the nearby reservoir. Nor does 130EP
deny that agency rule mandates drainage analysis of only permit perimeter points.
Instead, 130EP remarkably asserts that the “reservoir is on-site, not off-site” if
considered at the time of a 25-year flood event because such a flood would extend
the reservoir to the permit boundary. Id. at 60. The reservoir is several hundred feet
south of the site, 49AR-130EP-4 at 11, yet 130EP asserts that the reservoir should
be considered coextensive with the permit perimeter.
130EP’s novel argument is foreclosed for several reasons. It is new (and
waived). 130EP is also estopped because this new theory directly contradicts
130EP’s representations in its drainage report discussing how surface water “exits”
the permit perimeter. 46AR-130EP-2 at 59. In addition, no Commission fact
findings support this drainage analysis.

Last, 130EP’s new theory disclaims

responsibility for drainage by relying on a flooded reservoir, which conflicts with
the responsibility imposed on landfill operators by the regulatory scheme to
“manage” runoff during peak rainfall events and “control[]” drainage. 30 TEX.
ADMIN. CODE § 330.303 (App. 10).
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B.

Appellees do not refute that the Commission did not require
necessary information bearing on the facility’s flood protection.
1.

TCEQ’s brief attention to the flood-protection rule does not
answer EPICC’s challenge.

TCEQ offers only one sentence addressing Rule 330.63(c)(2)(c), asserting
that no additional information was required because waste will be disposed of within
the landfill footprint, which is outside the 100-year floodplain. TCEQ Br. at 59. The
hope that waste will be confined to the footprint does not excuse compliance with
Rule 330.63(c)(2)(c). The rule is designed to mitigate flooding and waste migration
beyond the permit boundary. TCEQ’s argument is effectively a non-response.
2.

130EP erroneously contends that flood information cited by
EPICC was not relevant under Rule 330.63(c)(2)(C).

130EP contends that EPICC did not assert that 130EP failed to provide, or the
Commission did not consider, data mandated by Rule 330.63(c)(2)(C). 130EP Br.
at 61. But that is exactly what EPICC argued: that the Commission did not require
or consider information about (1) potential flooding of the downstream reservoir and
dam and (2) future hurricane-caused flooding. See EPICC Br. at 63-65.
130EP conceded that the site is within the 100-year floodplain. 46AR-130EP2 at 257; 62AR-Protestants-5Y. And it accepts that the plain and broad language of
Rule 330.63(c)(2)(C) requires “information” about the floodplain and “other
events…that impact the flood protection of the facility.” 30 TEX. ADMIN. CODE §
330.63(c)(2)(C) (emphasis added). Nevertheless, 130EP asserts that information
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about the reservoir and dam’s potential flooding impacts is irrelevant because Rule
299.15(1)(A), which identifies high-hazard dams, was not triggered absent a dam
application. 130EP Br. at 61; 30 TEX. ADMIN. CODE § 299.15(a)(1)(A). EPICC
understands a dam application was not being adjudicated. It never sought literal
enforcement of Rule 299.15(1)(A). The agency rule, promulgated based on dam
expertise, provided guidance about flood risk and the adjacent dam was the type of
“other event” covered by Rule 330.63(c)(2)(C).
130EP dismisses the Commission’s need for information about flooding
impacts of future hurricanes by pointing out that a “design hurricane” is only an
example in the rule. 130EP Br. at 61-62. Yet a hurricane is a relevant example of
the type of “other events...that impact the flood protection of the facility.” 30 TEX.
ADMIN. CODE § 330.63(c)(2)(C). The fact that Caldwell County is 100+ miles from
the Gulf of Mexico, as 130EP emphasizes, does not allow the Commission to turn a
blind eye to the impact hurricanes regularly visit on inland communities. See, e.g.,
Hurricane Harvey 2017—Impacts to South Central Texas, NOAA, National
Weather Service, https://www.weather.gov/ewx/wxevent-2017harvey (last visited
Sept. 8, 2020). 130EP suggests that only information about a “design hurricane”
could be required, 130EP Br. at 62, but as 130EP itself explained, that is only an
example of “other events” in the rule.
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Without this additional and necessary Rule 330.63(c)(2)(C) information, the
Commission could not have validly granted the permit.
C.

Appellees concede that the Commission did not address the
reservoir and dam separately from the surface-water-drainage and
flood rules, confirming its failure to comply with the land-usecompatibility rule.

Appellees do not claim that the Commission performed a Rule 330.61(h) landuse-compatibility analysis that looked at the potential impacts on the downstream
reservoir and dam. See 30 TEX. ADMIN. CODE § 330.61 (App. 8). Nor do they deny
that these significant public-safety facilities fall within Rule 330.61(h). Instead,
Appellees contend that the Commission’s application of different rules—the
surface-water-drainage and flood rules—did the job indirectly because the
Commission referenced the dam and reservoir in those contexts. TCEQ Br. at 53,
61; 130EP Br. at 64-66.
But applying those rules could not satisfy the Commission’s obligation to
analyze land-use compatibility under Rule 330.61(h).

First, the Commission

improperly implemented the drainage and flood rules, see supra Section IV.A-B,
foreclosing reliance on that analysis. Second, nowhere does Rule 330.61(h) permit
its satisfaction by proxy. Third, and most importantly, referencing the reservoir and
dam in the course of applying those other rules could not excuse the Commission’s
exclusion of prominent public-safety structures from its land-use-compatibility
determination. The surface-water-drainage and flood protection rules are centered
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on the facility site and the permitted area, and consider potential impacts to drainage
and flooding for that defined physical area; they do not also look at the impacts on
the reservoir and dam or the dam’s integrity, which are outside the permitted area.
Appellees’ concession that the land-use-compatibility analysis did not include the
dam and reservoir confirms the Commission’s reversible error on this point.
In its purported land-use-compatibility analysis, the Commission included
only background factual observations about the dam and reservoir.

CR310

(FOF312-15). Neither Appellee cites any land-use analysis in the Commission order
addressing the dam’s structural integrity or impact on the threat to human lives, for
example. See, e.g., 30AR242 Attach. A. The Commission did not make findings or
evaluate these critical structures in reaching its land-use-compatibility conclusion,
demonstrating its misunderstanding and misapplication of the rule.
Attempting to distract from this stark omission, Appellees assert that 130EP
submitted information relevant to a land-use determination. 130EP Br. at 65-68;
TCEQ Br. at 61. 130EP may have submitted some relevant information, but the
issue before the Court is whether the Commission performed the land-use analysis
required under Rule 330.61(h) regarding the dam and reservoir. Neither Appellee
points to a sign of that necessary analysis. Moreover, the supposedly relevant
information is not discernible. See EPICC Br. at 70 (reviewing omissions in record
on topic).
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130EP implies the Commission’s misapplication of Rule 330.61(h) can be
forgiven because the Plum Creek Conservation District did not argue that the new
landfill would pose threats.13 130EP Br. at 64 n.175. But the restraint of a local
government entity with limited resources does not alleviate the Commission of its
Rule 330.61(h) obligation. The PCCD joined the proceedings in a neutral position.
19AR64 at 2. When the SOAH proceedings closed, PCCD explained that it had
gained “sparse” information and could not determine whether the landfill operations
would result in an incompatible land use, and made clear that it still had many
questions about potential impacts. PCCD’s Closing Argument, at 6-7, 10 (Oct. 23,
2016) (App. 13).
TCEQ contends that EPICC’s challenge to the omission of the reservoir and
dam from the Rule 330.61(h) analysis turns on the Commission applying Rule
299.15, the high-hazard dam rule. This claim is inaccurate. As explained, EPICC
invoked Rule 299.15 to highlight the nearby dam’s hazards under TCEQ’s own
expertly developed rules on dams. Suggesting that the TCEQ rule crystallizing the
dam’s significant dangers should be ignored because this proceeding did not include
an application to build a dam is irresponsible and artificially erects a barrier to data

13

TCEQ likewise noted this in defending the Commission’s surface-water-drainage conclusions,
TCEQ Br. at 59, but PCCD’s position cannot salvage the Commission’s erroneous application of
any rules.
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embodied in Rule 299.15’s dam designation. The Commission did not need to apply
Rule 299.15 to properly analyze compatibility of the dam and solid-waste landfill.
In sum, no one contends that the Commission analyzed the dam and reservoir
in its Section 330.61(h) determination, nor do Appellees deny the threats failing and
aged dams pose, including this one. See David Schaper, Aging Dams Across the
U.S.

Pose

Catastrophic

Risks,

NPR,

July

27,

2020,

https://www.npr.org/2020/07/27/895867536/aging-dams-across-the-u-s-posecatastrophic-risks; Upmanu Lall, The Michigan Dam Failures Are a Warning, N.Y.
TIMES, May 27, 2020, https://www.nytimes.com/2020/05/27/opinion/michiganedenville-dam.html. The Commission’s failure to perform the analysis required by
the rule cannot be countenanced.
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CONCLUSION AND PRAYER
For these reasons, and those presented in Brief of Appellants, the Court should
reverse the Commission’s order and remand to the Commission for further
proceedings.
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STATE OF TEXAS

COUNTY OF CALDWELL
I, CAROL HOLCOMB, Clerk oft.he County Court in and for CaldweI1 County, Texas
Do hereby certify that the above and foregoing are true and correct copies of
Commissioner Court Minutes.
Follo~ving instruments, to wit:
1. ORDER TO ADOPT ORDi2"q’ANCE PROHIBITING SOLID WASTE
DISPOSAL IN’ CALDWELL COUNTY.
2. RESOLUTION IN OPPOSITION TO THE APPLICATION BY "130
ENVIROMENTAL PARK" FOR MUNICIPAL SOLID WASTE LANDFILL
PERMFr NO. 2383
TO CERTIFY ~,VI:tlCFt, witness my hand and official seal of said Court, at my office,
in the City of Loc"khart, this the 18t~ day of March, 2015.

CAROL HOLCOMB
County Clerk,
Caldwel! County, Texas

STATE OF TEXAS
COUNTY OF CALDV~LL
O~ER TO AD OPT ORDINANCE PROFm~ITING
SOLID WASTE DISPOSAL IN CALDWELL COUNTY
WTIEP~EAS, S~don 363.112 of the Tex~ Health ~d S~¢U Code a~ofiz~ a co~ty
to ~o~b~t ~e ~I of m~p~ or ~d~ so~d w~ ~ c~ ~ ~ of ~e
~REAS, Section 36g.012 of the Texas Health and Saf~:y Code author[z.es a county
to prohibit the disposal of municipal or ~d~u~4~] solid waste in the couaty if the 4dsposal
of the mu~c~pal or industrial solid waste ~s a thzeat to the public health, safety, md
welfare; and
~,V]~EREJ~, the Comm~s~oners Court of Caldwell County, Texas has the responsibil~ty
and the authority to take act{on to protect the puSlic health, safety, and w~lfaze; and
~,VF~.REAS, the Comm~ssionem Court of Cald~ve]l County has dote _rrn~ned that the
Can’tzo-W[Icox Aquifer is a major aquifer that serves as an important source of
groundwater for residents of CaldweU County; md

~,~’E,P~AS, the Commissioners Court of Caldwel] County zeco~nizes th~ the CarfizoWflcox Aquifer supplies w’ater for the City of L~g, City of Lockhafl, and the Aqu~
Wa~er Supply Corporation ~n Caldwell County; md
W]KEREAS, the Commissioners Court of Caldwe[l Court .ty reco~dzes that the CardzoWilcox Aquifer supplies water for a/~Hculturd irrigation and ~e21demthd and commefdal
~es {n Caldwe]l County; and

WHEREAS, the CommJsslon=m Cou~ of Caldwell County reco~nhes tha~ the Leone
Fommfion provides an additional valuable source of fD’oundw~ter and feeds numerous
springs and seeps, kmlud[ns those found h~ Lockhart Sta~e Pa~k; and
WT~.REAS, the Cornmissioaes Court of C.aldwel] County ~co~{zes t~t ~sh water
~om ~ Leone Fo~fion feeds ~ C~z~lcox Aq~ md may ~p:ove ~e ~ter
qu~ ~ ~at Aq~ whom ~e bye fo~afio~ ~e ~ close con~; md

V~3TEREAS, the location of ]andfdls w~thtn Caldwell County could hamper economic
development withi~ the county and may negatively affect In’open’y values ~n the county;
and
dtizens and property m~ers of Caldwell County oppose the location of
the county;

I, Carol Hff~m~, g~unl7 Cler~,. C~ld~ell Counly,
Texas, do hereby CertiPt thai lh~s ~ a h’ue and

~~, the Commi~s~ouers Court of C~Idwel] County finds that the disposai of
public heath, safetT,

municipal or indtnCa’i~ soUd waxte in the coun~ is a thn.at to the
and welfare; and

WT-TE, REAS, the Commi.s.sioners Court of ~dwel! Coun~ ~ de~ed ~e
desi~fian of Co~m~ prope~ ~ S~fioo ~ of ~e ~d{nmce ~
C~dwe~ Co~ to be~er ~tect &e pubic he~ s~e~, ~d we~e by foc~s~g l~
]~t~ reso~ces on Co~med prope~" to mo~tor &e ~e, condition, ~d
~scciated ~ m~ic/pai solid ~e facilities ~d~ ~e Co~W’s ~pe~on ~d
e~orcement au~ofi~ delegated ’p~t to Tex~ Wat~ Code Chapter 7 ~d Tex~
He~ md S~e~ Code Sec~on 361.032; md
~YI~EREAS, an ordinance \~-as proposed to prohibi~ the dispos~ of mmdcipai or
h~du.Ca-ial solid w~ste in the Caldwell Coun.5, as authorized by sections 363.112 sad
364.012 of the Texas Health and Safety. Code; and
x;Vfl’EREAS, public hearing notices f~garding the proposed ordnance were published in
a newspaper of general ch’culat~on In the county for two consecWdve weeks before the

cor~mfissiozers couu-t cons~de~d th~s ordinance; and
~,WAERL~S, the public hearing nodces kucluded (I) the proposed ordinance prohibiting
solid waste d~sposai in Ca!dwell Count)’; (2) the time, place, and date that the
Commissioners Court or" Caldwel! County was to consider the proposed ordinance; and
(3) notice that an interested clthzen of the county may testify a~ the hearing; a.~d
WHEREAS, a public hearing on this ordinance ,,~as held on December 9, 7013 before
the ord~uance w~ considered by the comoZssioners court, and any interested citizen of
the county w-a~ allowed to testify at the hea:ing; and
v,r£IEREAS, the Commissioners Court of CaIdweH County took action on this ordinance
on December 9, 2013 a~ a public meeting noticed and held ku accordance with t.he
requi~ementa of the Tex~ Open Rfeetings Act:

NOW, ~REFORE, BE IT ORDAL-NED BY THE CONh~vlISSIO~[F-dlS COIfRT
OF CALD~VELL COUNTY, TEXAS:

CALDWELL COUINTY SOLID WASTE DISPOSAL ORDIN!uNCE

SECTION I: GENERAL PROVISIONS
Thks ordinance shall be designated as th~ Caldwell County Solid Wa~’xe Disposal
Ordinance. The Commissioners Court of Caidwel! County is authorized ~o enact this
ordinance under chapter~ 363 and 364 of hhe Texa~ Health and Safety Code.

SECTION If: DEFINITIONS
Di~posal: The disch~ge, deposit, injection, dumping, spill]ng, lea~kiug, or placing of
sotid waste or hazardous was~eo whether containerized or uncontainedzed, into or on
or wa’cer so that the solid waste of hazardous waste or any constituent thereof may be
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into the air, discharged into ,surface v,-a~er or groundwater, or introduced i.uto the
envkonment in aay other mmmuer.
Industrial Solid Waste: Sol~d was-re resul~g from or i.ucidental to a process ofir.du.ea’y
or manufacturing, or mining or a~m-icuRumJ operation.
/vIunlcipal Solid Waste: Solid wast.- re.~ifing from or incidental to municipal,
community, commercia!~ [n~tutional, or ~creafiona! activities, includLug garbage,
rubbish, ashes, street cleanings, dead ,~mals, abandoned automobiles, and other solid
waste other than indus~’ial soEd wa_~te.
Processing: Activities including, but not limited to, extraction of materials, tranger,
volume reduction, conversion to energy, or other sepaz’afion and prep~fion of sold
~e for ~ or ~os~, ~clu~g ~e~ent or neu~bafion of h~rdo~ w~e
desired to chide ~e physic~ ch~c~, or blolo~c~ ch~act~ or composition of
h~o~ w~te so m to ne~I~e h~dous w~e; recover ener~" or ~tedd ~om
h~do~ w~e; or rend~ h~do~ w~te nop~.~z~do~ or [~s h~dous, s~¢r to
~s~ ~ofe, or d~pose of, ~eaable for recov¢D" or storage, or r~duced ~ voI~c.
Solid Waste: Garbage, rubbish, refuse, sIudge from a waste treatment pleat, ~aier supply
treatment plant, or air pollution control facility, and other discarded material, including
solid, liquid, semisolid, or cofimk~ed gaseous material resulS.og from industri~,
mun.icipal, commercial, mining, and agricub.u-al operations and from communiW and
ins-fituf!on~ act[vkles.
Sol~d Waste Facet3-: All contiguous land, including structures, appurtenances, and
other improvements oa the land, used for processin~ moving, or disposing of solid wa.~e.
The term includes a publicly or privately owned solid waste facUit’y consisting of several
processing, storage, or dispose! operational urdts such as one or more landfills, surface
impoundmeats, or a combination of uaits
SECTION I_II: ~OT PRO~RITED
The processing or disposal of municipal or indu_<a’ial solid waste or the operation of a
solid w’a~te faciJJty is not prohibited in the following areas wi~in Caldwell County,
Texas:

The property owmed by CaldwelJ Co~n .ty, Texas, located east of Seawillow Road
(County Road 205) and ~signed Property ID Number 31061 and Geographic ID
Number 0002194-120-100-00 by the Caldwe!I Count3, Appraisal DL~ct; and
d~cdbed as 18.232 acres of land out of the P.B. McCarley Survey, conveyed to
Caldwell County by Clarence V. Moses and wife, Bobbie Moses by deed
recorded hu Volume 487 at Page 63 of the Deed P.ecords of Caldweli Coun.ty
Texas, and being more particu!arly described in Exhibit k.
SECTION IV:

PROITfBITED

The processing or disposal of mtmicipa! or industria! solid waste or the operation of a
solid waste facilRy is pTOhibited in the follo~x~ng areas witb_ku Caldwell CounvI, Text:
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oco~e~ copy as ~ apples ol fegfird in

~

By Deputy ~~"

portions of Caldwell Count).’, Tex~ not included ~n Section I~I above.

SECTION V: ENFORCEMENT
Violatioos of the Caldwell Count)" Solid Waste Disposal Ord{~nnce are subject to civil
and criminal penalties to the e.’aent allowed by s~te law. Each day a violation occttrs is a
separate offense and constitutes a ~epm’ate ground for recover):
SECTION Vh SEVERA.BI~TY

If any portion of this ordhaaace is declared partially void or unenforceable by an order of
a court of competent jurisdiction, said portion shall be severed, and the rem~ng
portions of this order ~n~l] be construed as ~a~n~ng in effect to the fuU degree allowed
by that order.

ORD.~JNED, ADOPTED AND ORDERED on this the
vote of,,,,, S _ Ayes and 5

Nays.

by a

,~

ATTEST:

Carol Holcomb County Clerk
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~o~.W~3~ m~band aod s~ of o~ce on
~;.~J:]l

C~ol Ho,ccmb, Co~nDf Cl~

amn Witlia " 0004

EXI-EBIT A
BEINO all of a certain tract or parcel oftazd situated in Ca]dwell County, State of Texas,
and being a part of the P.B. MoCarley Survey and being also a part of a tract of la~d
designated as "First Tract" and conveyed to Clarence Moses, et ux by Robert O. Blanton
by deed recorded in Volume 343 at Page 386 of the Deed Records of Caldwe!l County,
Texas, and being more particularly described as follo~:
BEGINNING at an iron pha set in the North line of the above mentioned "First Tract" for
the Northvcest comer this tract also being the Northeast comer of a 40.00 acre tract of
land conveyed to W. H. Thigpen by Clarence Moses by deed recorded ha Volume 355 at
Page 677 of the said Deed Records.
THENCE North 89 dog. 06 rain. East 966.25 feet to an iron pipe found ha a reentrant
comer of the said"First Tract" for the Northeast comer this tract.
THENCE South 0 dog. 22 rain. West 832.13 feet to an iron pin set in the South line of
said ’~irst Traef’ for the southeast comer th.is tract.

THENCE North 89 dog. 49 m~a. West 963.89 feet to m iron pin set ha th-. Southeast
comer or’the above mentioned 40.00 acre tract for the Southwest comer tract.
THENCE Noah 0 dog. 13 re.in. East 813.88 feet to the PLACE OF BEGINNING
contaln~ng 18.232 acres of land. Surveyed by Claude F. HLnlde, RPS No. 1612, in
December, 1984.
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T~s, do ~eby CedJFl ~atINs Is a line and
~e.Wi~e~ my hand a~ seal 010~Ce oq

Sharon Willi OON

APPENDIX 2

§ 2001.174. Review Under Substantial Evidence Rule or..., TX GOVT § 2001.174

Vernon's Texas Statutes and Codes Annotated
Government Code (Refs & Annos)
Title 10. General Government (Refs & Annos)
Subtitle A. Administrative Procedure and Practice
Chapter 2001. Administrative Procedure (Refs & Annos)
Subchapter G. Contested Cases: Judicial Review
V.T.C.A., Government Code § 2001.174
§ 2001.174. Review Under Substantial Evidence Rule or Undefined Scope of Review
Currentness
If the law authorizes review of a decision in a contested case under the substantial evidence rule or if the law does not define
the scope of judicial review, a court may not substitute its judgment for the judgment of the state agency on the weight of the
evidence on questions committed to agency discretion but:
(1) may affirm the agency decision in whole or in part; and
(2) shall reverse or remand the case for further proceedings if substantial rights of the appellant have been prejudiced because
the administrative findings, inferences, conclusions, or decisions are:
(A) in violation of a constitutional or statutory provision;
(B) in excess of the agency's statutory authority;
(C) made through unlawful procedure;
(D) affected by other error of law;
(E) not reasonably supported by substantial evidence considering the reliable and probative evidence in the record as a
whole; or
(F) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.
Credits
Added by Acts 1993, 73rd Leg., ch. 268, § 1, eff. Sept. 1, 1993.

Notes of Decisions (443)
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V. T. C. A., Government Code § 2001.174, TX GOVT § 2001.174
Current through the end of the 2019 Regular Session of the 86th Legislature
End of Document
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APPENDIX 3

§ 361.069. Determination of Land Use Compatibility, TX HEALTH & S § 361.069

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 361. Solid Waste Disposal Act (Refs & Annos)
Subchapter C. Permits
V.T.C.A., Health & Safety Code § 361.069
§ 361.069. Determination of Land Use Compatibility
Currentness
The commission in its discretion may, in processing a permit application, make a separate determination on the question of land
use compatibility, and, if the site location is acceptable, may at another time consider other technical matters concerning the
application. A public hearing may be held for each determination in accordance with Section 361.088. In making a determination
on the question of land use compatibility, the commission shall not consider the position of a state or federal agency unless the
position is fully supported by credible evidence from that agency during the public hearing.
Credits
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1993, 73rd Leg., ch. 802, § 6, eff. June 18, 1993; Acts
1995, 74th Leg., ch. 76, § 11.44, eff. Sept. 1, 1995.
V. T. C. A., Health & Safety Code § 361.069, TX HEALTH & S § 361.069
Current through the end of the 2019 Regular Session of the 86th Legislature
End of Document
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APPENDIX 4

§ 361.0832. Proposal for Decision; Certified Issues;..., TX HEALTH & S §...

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 361. Solid Waste Disposal Act (Refs & Annos)
Subchapter C. Permits
V.T.C.A., Health & Safety Code § 361.0832
§ 361.0832. Proposal for Decision; Certified Issues; Reversal by Commission
Currentness
(a) After hearing evidence and receiving legal arguments, a hearings examiner shall make findings of fact, conclusions of
law, and any ultimate findings required by statute, all of which shall be separately stated. The hearings examiner shall make a
proposal for decision to the commission and shall serve the proposal for decision on all parties. The commission shall consider
and act on the proposal for decision.
(b) If a contested case involves an ultimate finding of compliance with or satisfaction of a statutory standard the determination
of which is committed to the discretion or judgment of the commission by law, a hearings examiner, on joint motion of all
parties or sua sponte, may certify those policy issues to the commission. A certification request must contain a statement of
the policy issue to be determined and a statement of all relevant facts sufficient to show fully the nature of the controversy.
The commission may receive written or oral statements from parties to the hearing or the hearings examiner on the policy issue
certified. The commission must answer policy issues not later than the 60th day after the date of certification or, in its discretion,
may decline to answer. If the commission fails to answer a policy issue within that period, the commission shall be deemed
to have declined to answer. The hearings examiner shall proceed with the contested case and make a proposal for decision as
required by Subsection (a).
(c) The commission may overturn an underlying finding of fact that serves as the basis for a decision in a contested case only
if the commission finds that the finding was not supported by the great weight of the evidence.
(d) The commission may overturn a conclusion of law in a contested case only on the grounds that the conclusion was clearly
erroneous in light of precedent and applicable rules.
(e) If a decision in a contested case involves an ultimate finding of compliance with or satisfaction of a statutory standard the
determination of which is committed to the discretion or judgment of the commission by law, the commission may reject a
proposal for decision as to the ultimate finding for reasons of policy only.
(f) The commission shall issue written rulings, orders, or decisions in all contested cases and shall fully explain in a ruling, order,
or decision the reasoning and grounds for overturning each finding of fact or conclusion of law or for rejecting any proposal
for decision on an ultimate finding.
(g) To the extent of a conflict between this section and Section 2001.058(e), Government Code, this section controls.
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Credits
Added by Acts 1991, 72nd Leg., ch. 296, § 1.08, eff. June 7, 1991. Amended by Acts 1995, 74th Leg., ch. 106, § 7, eff. Sept.
1, 1995.

Notes of Decisions (9)
V. T. C. A., Health & Safety Code § 361.0832, TX HEALTH & S § 361.0832
Current through the end of the 2019 Regular Session of the 86th Legislature
End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

2

APPENDIX 5

§ 363.112. Prohibition of Processing or Disposal of Solid..., TX HEALTH & S §...

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 363. Municipal Solid Waste
Subchapter F. Local Solid Waste Services and Regulation
V.T.C.A., Health & Safety Code § 363.112
§ 363.112. Prohibition of Processing or Disposal of Solid Waste in Certain Areas
Currentness
(a) To prohibit the processing or disposal of municipal or industrial solid waste in certain areas of a municipality or county, the
governing body of the municipality or county must by ordinance or order specifically designate the area of the municipality or
county, as appropriate, in which the disposal of municipal or industrial solid waste will not be prohibited.
(b) The ordinance or order must be published for two consecutive weeks in a newspaper of general circulation in the area of the
municipality or county, as appropriate, before the date the proposed ordinance or order is adopted by the governing body.
(c) The governing body of a municipality or county may not prohibit the processing or disposal of municipal or industrial solid
waste in an area of that municipality or county for which:
(1) an application for a permit or other authorization under Chapter 361 has been filed with and is pending before the
commission; or
(2) a permit or other authorization under Chapter 361 has been issued by the commission.
(d) The commission may not grant an application for a permit to process or dispose of municipal or industrial solid waste in an
area in which the processing or disposal of municipal or industrial solid waste is prohibited by an ordinance or order authorized
by Subsection (a), unless the governing body of the municipality or county violated Subsection (c) in passing the ordinance or
order. The commission by rule may establish procedures for determining whether an application is for the processing or disposal
of municipal or industrial solid waste in an area for which that processing or disposal is prohibited by an ordinance or order.
(e) The powers specified by this section may not be exercised by the governing body of a municipality or county with respect
to areas to which Section 361.090 applies.
Credits
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1995, 74th Leg., ch. 76, § 11.110, eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 570, § 4, eff. Sept. 1, 1999.
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Notes of Decisions (1)
V. T. C. A., Health & Safety Code § 363.112, TX HEALTH & S § 363.112
Current through the end of the 2019 Regular Session of the 86th Legislature
End of Document
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APPENDIX 6

§ 364.012. Prohibiting Solid Waste Disposal in County, TX HEALTH & S § 364.012

Vernon's Texas Statutes and Codes Annotated
Health and Safety Code (Refs & Annos)
Title 5. Sanitation and Environmental Quality (Refs & Annos)
Subtitle B. Solid Waste, Toxic Chemicals, Sewage, Litter, and Water
Chapter 364. County Solid Waste (Refs & Annos)
Subchapter B. County Solid Waste Management
V.T.C.A., Health & Safety Code § 364.012
§ 364.012. Prohibiting Solid Waste Disposal in County
Currentness
(a) The county may prohibit the disposal of municipal or industrial solid waste in the county if the disposal of the municipal or
industrial solid waste is a threat to the public health, safety, and welfare.
(b) To prohibit the disposal of municipal or industrial solid waste in a county, the commissioners court must adopt an ordinance
in the general form prescribed for municipal ordinances specifically designating the area of the county in which municipal or
industrial solid waste disposal is not prohibited.
(c) An ordinance required by Subsection (b) may be passed on first reading, but the proposed ordinance must be published
in a newspaper of general circulation in the county for two consecutive weeks before the commissioners court considers the
proposed ordinance. The publication must contain:
(1) a statement of the time, place, and date that the commissioners court will consider the proposed ordinance; and
(2) notice that an interested citizen of the county may testify at the hearing.
(d) A public hearing must be held on a proposed ordinance before it is considered by the commissioners court, and any interested
citizen of the county shall be allowed to testify.
(e) The commissioners court of a county may not prohibit the processing or disposal of municipal or industrial solid waste in
an area of that county for which:
(1) an application for a permit or other authorization under Chapter 361 has been filed with and is pending before the
commission; or
(2) a permit or other authorization under Chapter 361 has been issued by the commission.
(f) The commission may not grant an application for a permit to process or dispose of municipal or industrial solid waste in an
area in which the processing or disposal of municipal or industrial solid waste is prohibited by an ordinance, unless the county
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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violated Subsection (e) in passing the ordinance. The commission by rule may specify the procedures for determining whether
an application is for the processing or disposal of municipal or industrial solid waste in an area for which that processing or
disposal is prohibited by an ordinance.
(g) The powers specified by this section may not be exercised by a county with respect to areas to which Section 361.090 applies.
Credits
Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1991, 72nd Leg., 1st C.S., ch. 3, § 1.035, eff. Aug. 12,
1991; Acts 1999, 76th Leg., ch. 570, § 5, eff. Sept. 1, 1999.
V. T. C. A., Health & Safety Code § 364.012, TX HEALTH & S § 364.012
Current through the end of the 2019 Regular Session of the 86th Legislature
End of Document
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APPENDIX 7

§ 330.57. Permit and Registration Applications for Municipal..., 30 TX ADC § 330.57

KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Texas Administrative Code
Title 30. Environmental Quality
Part 1. Texas Commission on Environmental Quality
Chapter 330. Municipal Solid Waste
Subchapter B. Permit and Registration Application Procedures
30 TAC § 330.57
§ 330.57. Permit and Registration Applications for Municipal Solid Waste Facilities
Currentness
(a) Permit application. The application for a municipal solid waste facility is divided into Parts I-IV. Parts I-IV of the application
shall be required before the application is declared administratively complete in accordance with Chapter 281 of this title
(relating to Applications Processing). The owner or operator shall submit a complete application, containing Parts I-IV, before
a hearing can be conducted on the technical design merits of the application. An owner or operator applying for a permit may
request a land-use only determination. If the executive director determines that a land-use only determination is appropriate, the
owner or operator shall submit a partial application consisting of Parts I and II of the application. The executive director may
process a partial permit application to the extent necessary to determine land-use compatibility alone. If the facility is determined
to be acceptable on the basis of land use, the executive director will consider technical matters related to the permit application
at a later time. When this procedure is followed, an opportunity for a public hearing will be offered for each determination in
accordance with § 39.419 of this title (relating to Notice of Application and Preliminary Decision). A complete application,
consisting of Parts I-IV of the application, shall be submitted based upon the results of the land-use only public hearing. Owners
or operators of Type IAE and Type IVAE municipal solid waste landfill units are required to submit all parts of the application
except for those items pertaining to Subchapters H and J of this chapter (relating to Liner System Design and Operation; and
Groundwater Monitoring and Corrective Action). Owners or operators of Type IAE and Type IVAE municipal solid waste
landfill units are exempt from the geology report requirements of § 330.63(e) of this title (relating to Contents of Part III of
the Application) except for the requirement to submit a soil boring plan in accordance with § 330.63(e)(4) and (e)(4)(A) of this
title, and the information requested in § 330.63(e)(6) of this title.
(b) Registration application. A registration application for a municipal solid waste facility is also divided into Parts I-IV, but is
not subject to a hearing request or to the administrative completeness determinations of Chapter 281 of this title.
(c) Parts of the application.
(1) Part I of the application consists of the information required in § 281.5 of this title (relating to Application for Wastewater
Discharge, Underground Injection, Municipal Solid Waste, Radioactive Material, Hazardous Waste, and Industrial Solid
Waste Management Permits), § 305.45 of this title (relating to Contents of Application for Permit) and § 330.59 of this
title (relating to Contents of Part I of the Application).
(2) Part II of the application describes the existing conditions and character of the facility and surrounding area. Part II
of the application shall consist of the information contained in § 330.61 of this title (relating to Contents of Part II of the
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Application). Parts I and II of a permit application must provide information relating to land-use compatibility under the
provisions of Texas Health and Safety Code, § 361.069. Part II may be combined with Part I of the application or may be
submitted as a separate document. An owner or operator must submit Parts I and II of the permit application before a landuse determination is made in accordance with subsection (a) of this section.
(3) Part III of the application contains design information, detailed investigative reports, schematic designs of the facility,
and required plans. Part III shall consist of the documents required in § 330.63 of this title.
(4) Part IV of the application contains the site operating plan that shall discuss how the owner or operator plans to conduct
daily operations at the facility. Part IV shall consist of the documents required in § 330.65 of this title (relating to Contents
of Part IV of the Application).
(d) Required information. The information required by this subchapter defines the basic elements for an application. All aspects
of the application and design requirements must be addressed by the owner or operator, even if only to show why they are
not applicable for that particular site. It is the responsibility of the applicant to provide the executive director data of sufficient
completeness, accuracy, and clarity to provide assurance that operation of the site will pose no reasonable probability of adverse
effects on the health, welfare, environment, or physical property of nearby residents or property owners. Failure of the owner
or operator to provide complete information as required by this chapter may be cause for the executive director to return the
application without further action in accordance with § 281.18 and § 281.19 of this title (relating to Applications Returned and
Technical Review). Submission of false information shall constitute grounds for denial of the permit or registration application.
(e) Number of copies.
(1) Applications shall be initially submitted in four copies. The owner or operator shall furnish up to 18 additional copies
of the application for use by required reviewing agencies, upon request of the executive director.
(2) For permit applications initially submitted to the executive director, the owner or operator shall also furnish Parts I and
II, and any subsequent revisions to Parts I and II, to the regional council of governments.
(f) Preparation. Preparation of the application must conform with Texas Occupations Code, Texas Engineering Practice Act,
Chapter 1001 and Texas Geoscience Practice Act, Chapter 1002.
(1) The responsible engineer shall seal, sign, and date the title page of each bound engineering report or individual
engineering plan in the application and each engineering drawing as required by Texas Engineering Practice Act, § 15c,
and in accordance with 22 TAC § 137.33 (relating to Sealing Procedures).
(2) The responsible geoscientist shall seal, sign, and date applicable items as required by Texas Geoscience Practice Act,
§ 6.13(b), and in accordance with 22 TAC § 851.156 (relating to Geoscientist's Seals).
(3) Applications that have not been sealed shall be considered incomplete for the intended purpose and shall be returned
to the owner or operator.
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(g) Application format.
(1) Applications shall be submitted in three-ring, “D”-ring, loose-leaf binders.
(2) The title page shall show the name of the project; the municipal solid waste permit application number, if known; the
name of the owner and operator; the location by city and county; the date the part was prepared; and, if appropriate, the
number and date of the revision. It shall be sealed as required by the Texas Engineering Practice Act.
(3) The table of contents shall list and give the page numbers for the main sections of the application. It shall be sealed
as required by the Texas Engineering Practice Act.
(4) The narrative of the report shall be printed on 8-1/2 by 11 inches white paper. Drawings or other sheets shall be no
larger than 11 by 17 inches so that they can be reproduced by standard office copy machines.
(5) All pages shall contain a page number and date.
(6) Revisions shall have the revision date and note that the sheet is revised in the header or footer of each revised sheet.
The revised text shall be marked to highlight the revision.
(7) Dividers and tabs are encouraged.
(h) Application drawings.
(1) All information contained on a drawing shall be legible, even if it has been reduced. The drawings shall be 8-1/2 by
11 inches or 11 by 17 inches. Standard-sized drawings (24 by 36 inches) folded to 8-1/2 by 11 inches may be submitted
or required if reduction would render them illegible or difficult to interpret.
(2) If color coding is used, it should be legible and the code distinct when reproduced on black and white photocopy
machines.
(3) Drawings shall be submitted at a standard engineering scale.
(4) Each drawing shall have a:
(A) dated title block;
(B) bar scale at least one-inch long;
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(C) revision block;
(D) responsible engineer's or geoscientist's seal, if required; and
(E) drawing number and a page number.
(5) Each map or plan drawing shall also have:
(A) a north arrow. Preferred orientation is to have the north arrow pointing toward the top of the page;
(B) a reference to the base map source and date, if the map is based upon another map. The latest published edition
of the base map should be used; and
(C) a legend.
(6) Match lines and section lines shall reference the drawing where the match or section is shown. Section drawings should
note from where the section was taken.
(i) Posting application information.
(1) Upon submittal of an application, the owner or operator shall provide a complete copy of any application that
requires public notice, except for authorizations at Type IAE and Type IVAE landfill facilities, including all revisions
and supplements to the application, on a publicly accessible internet Web site, and provide the commission with the Web
address link for the application materials. This internet posting is for informational purposes only.
(2) The commission shall post on its Web site the identity of all owners and operators filing such applications and the Web
address link required by this subsection.
(3) For applications for new permits or major amendments, an owner or operator shall post notice signs at the site within 30
days of the executive director's receipt of an application. This sign posting is for informational purposes only. Signs must:
(A) consist of dark lettering on a white background and must be no smaller than four feet by four feet with letters at
least three inches in height and block printed capital lettering;
(B) identify as appropriate that the application is for a proposed permitted facility or an amendment to a permitted
facility;
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(C) include the words “For further information on how the public may participate in Texas Commission on
Environmental Quality (TCEQ) permitting matters, contact TCEQ,” the toll free telephone number for the Office of
Public Assistance, and the agency's Web site address;
(D) include the name and address of the owner or operator;
(E) include the telephone number of the owner or operator; and
(F) remain in place and legible until the close of the final comment period.
(4) Signs must be located within ten feet of every property line bordering a public highway, street, or road. Signs must
be visible from the street and spaced at not more than 1,500-foot intervals. A minimum of one sign, but no more than
three signs, shall be required along any property line parallel to a public highway, street, or road. This paragraph's sign
requirements do not apply to properties under the same ownership that are noncontiguous or separated by intervening
public highway, street, or road, unless the property is part of the permitted facility.
(5) The owner or operator shall also post signs at the facility in an alternative language when the alternative language
requirements in § 39.405(h)(2) of this title (relating to General Notice Provisions) are met.
(6) The executive director may approve variances from the requirements of paragraphs (3), (4), and (5) of this subsection if
the owner or operator has demonstrated that it is not practical to comply with the specific requirements of those paragraphs
and alternative sign posting plans proposed by the owner or operator are at least as effective in providing notice to the
public. Approval from the executive director under this paragraph must be received before posting alternative signs for
purposes of satisfying the requirements of this subsection.
Credits
Source: The provisions of this § 330.57 adopted to be effective March 27, 2006, 31 TexReg 2502; amended to be effective
May 29, 2008, 33 TexReg 4176.
Current through 45 Tex.Reg. No. 492, dated January 17, 2020, as effective on or before January 24, 2020.
30 TAC § 330.57, 30 TX ADC § 330.57
End of Document
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§ 330.61. Contents of Part II of the Application, 30 TX ADC § 330.61

KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Texas Administrative Code
Title 30. Environmental Quality
Part 1. Texas Commission on Environmental Quality
Chapter 330. Municipal Solid Waste
Subchapter B. Permit and Registration Application Procedures
30 TAC § 330.61
§ 330.61. Contents of Part II of the Application
Currentness
(a) Existing conditions summary. The owner or operator shall determine and report to the executive director any site-specific
conditions that require special design considerations and possible mitigation of conditions identified in subsections (h)--(o)
of this section. The owner or operator may discuss any additional land-use, environmental, or special issues in an existing
conditions summary.
(b) Waste acceptance plan.
(1) The owner or operator shall identify the sources and characteristics of wastes (i.e., residential, commercial, grease trap,
grit trap, soluble sludges, septage, special wastes, Class 2 or Class 3 industrial solid wastes, compost feedstocks, etc.)
proposed to be received for storage, processing, or disposal. Municipal solid waste facilities may not receive regulated
hazardous waste. If a waste constituent or characteristic could be a limiting parameter that may impact or influence the
design and operation of the facility, the owner or operator shall specify parameter limitations of each type of waste to
be managed by the facility, which may include constituent concentrations and characteristics such as pH, fats, oil and
grease concentrations, total suspended solids, chemical oxygen demand, biochemical oxygen demand, organic and metal
constituent concentrations, water content, or other constituents. The owner or operator shall include:
(A) a brief description of the general sources and generation areas contributing wastes to the facility. This description
shall include an estimate of the population or population equivalent served by the facility. Additionally, if applicable,
a descriptive narrative must be included that describes the percentage of incoming waste that must be recovered and
its intended use;
(B) for transfer stations, the maximum amount of solid waste to be received daily and annually projected for five
years, the maximum amount of solid waste to be stored, the maximum and average lengths of time that solid waste
is to remain at the facility, and the intended destination of the solid waste received at this facility; and
(C) for landfills, an estimated maximum annual waste acceptance rate for the facility projected for five years.
(2) For registration applications, this information shall also establish why a facility qualifies for a registration in accordance
with § 330.9 of this title (relating to Registration Required).
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(c) General location maps. The owner or operator shall provide maps in addition to those required by § 330.59(c) of this title
(relating to Contents of Part I of the Application) as necessary to accurately show proximity to surrounding features:
(1) the prevailing wind direction with a wind rose;
(2) all known water wells within 500 feet of the proposed permit boundary with the state well numbering system designation
for Water Development Board “located wells”;
(3) all structures and inhabitable buildings within 500 feet of the proposed facility;
(4) schools, licensed day-care facilities, churches, hospitals, cemeteries, ponds, lakes, and residential, commercial, and
recreational areas within one mile of the facility;
(5) the location and surface type of all roads within one mile of the facility that will normally be used by the owner or
operator for entering or leaving the facility;
(6) latitudes and longitudes;
(7) area streams;
(8) airports within six miles of the facility;
(9) the property boundary of the facility;
(10) drainage, pipeline, and utility easements within or adjacent to the facility;
(11) facility access control features; and
(12) archaeological sites, historical sites, and sites with exceptional aesthetic qualities adjacent to the facility.
(d) Facility layout maps. A map or set of maps showing:
(1) the outline of the units;
(2) general locations of main interior facility roadways, and for landfill units, the general locations of main interior facility
roadways that can be used to provide access to fill areas;
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(3) locations of monitor wells;
(4) locations of buildings;
(5) any other graphic representations or marginal explanatory notes necessary to communicate the proposed construction
sequence of the facility;
(6) fencing;
(7) provisions for the maintenance of any natural windbreaks, such as greenbelts, where they will improve the appearance
and operation of the facility and, where appropriate, plans for screening the facility from public view;
(8) all site entrance roads from public access roads; and
(9) for landfill units:
(A) sectors with appropriate notations to communicate the types of wastes to be disposed of in individual sectors;
(B) the general sequence of filling operations;
(C) sequence of excavations and filling;
(D) dimensions of cells or trenches; and
(E) maximum waste elevations and final cover.
(e) General topographic maps. The owner or operator shall submit United States Geological Survey 7 1/2-minute quadrangle
sheets or equivalent for the facility. At least one general topographic map shall be at a scale of one inch equals 2,000 feet.
(f) Aerial photograph.
(1) The owner or operator shall submit an aerial photograph approximately nine inches by nine inches with a scale within
a range of one inch equals 1,667 feet to one inch equals 3,334 feet and showing the area within at least a one-mile radius
of the site boundaries. The site boundaries and actual fill areas shall be marked.
(2) A series of aerial photographs can be used to show growth trends.

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

3

§ 330.61. Contents of Part II of the Application, 30 TX ADC § 330.61

(3) If submitted, digital prints and photocopies of photographs must be legible.
(g) Land-use map. This is a constructed map of the facility showing the boundary of the facility and any existing zoning on or
surrounding the property and actual uses (e.g., agricultural, industrial, residential, etc.) both within the facility and within one
mile of the facility. The owner or operator shall make every effort to show the location of residences, commercial establishments,
schools, licensed day-care facilities, churches, cemeteries, ponds or lakes, and recreational areas within one mile of the facility
boundary. Drainage, pipeline, and utility easements within the facility shall be shown. Access roads serving the facility shall
also be shown.
(h) Impact on surrounding area. A primary concern is that the use of any land for a municipal solid waste facility not adversely
impact human health or the environment. The owner or operator shall provide information regarding the likely impacts of the
facility on cities, communities, groups of property owners, or individuals by analyzing the compatibility of land use, zoning
in the vicinity, community growth patterns, and other factors associated with the public interest. To assist the commission in
evaluating the impact of the site on the surrounding area, the owner or operator shall provide the following:
(1) if available, a published zoning map for the facility and within two miles of the facility for the county or counties in
which the facility is or will be located. If the site requires approval as a nonconforming use or a special permit from the
local government having jurisdiction, a copy of such approval shall be submitted;
(2) information about the character of surrounding land uses within one mile of the proposed facility;
(3) information about growth trends within five miles of the facility with directions of major development;
(4) the proximity to residences and other uses (e.g., schools, churches, cemeteries, historic structures and sites,
archaeologically significant sites, sites having exceptional aesthetic quality, etc.) within one mile of the facility. The
owner or operator shall provide the approximate number of residences and commercial establishments within one mile
of the proposed facility including the distances and directions to the nearest residences and commercial establishments.
Population density and proximity to residences and other uses described in this paragraph may be considered for assessment
of compatibility;
(5) a description and discussion of all known wells within 500 feet of the proposed facility. Well density may be considered
for assessment of compatibility; and
(6) any other information requested by the executive director.
(i) Transportation. The owner or operator shall:
(1) provide data on the availability and adequacy of roads that the owner or operator will use to access the site;
(2) provide data on the volume of vehicular traffic on access roads within one mile of the proposed facility, both existing
and expected, during the expected life of the proposed facility;
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(3) project the volume of traffic expected to be generated by the facility on the access roads within one mile of the proposed
facility;
(4) submit documentation of coordination of all designs of proposed public roadway improvements such as turning
lanes, storage lanes, etc., associated with site entrances with the agency exercising maintenance responsibility of the
public roadway involved. In addition, the owner or operator shall submit documentation of coordination with the Texas
Department of Transportation for traffic and location restrictions; and
(5) for landfill units and landfill mining operations, analyze the impact of the facility upon airports in accordance with §
330.545 of this title (relating to Airport Safety). The owner or operator shall submit documentation of coordination with
the Federal Aviation Administration for compliance with airport location restrictions.
(j) General geology and soils statement. The reports prepared under this subsection must meet the following requirements:
(1) discuss in general terms the geology and soils of the proposed site;
(2) for landfills, identify and provide data on fault areas located within the proposed site in accordance with § 330.555
of this title (relating to Fault Areas);
(3) for landfills, identify and provide data on seismic impact zones in accordance with § 330.557 of this title (relating to
Seismic Impact Zones); and
(4) for landfills, identify and provide data on unstable areas in accordance with § 330.559 of this title (relating to Unstable
Areas).
(k) Groundwater and surface water. The owner or operator shall submit:
(1) data about the site-specific groundwater conditions at and near the site;
(2) data on surface water at and near the site; and
(3) information demonstrating how the municipal solid waste facility will comply with applicable Texas Pollutant
Discharge Elimination System (TPDES) storm water permitting requirements and the Clean Water Act, § 402, as amended.
This information may include, but is not limited to:
(A) a certification statement indicating the owner/operator will obtain the appropriate TPDES permit coverage when
required; or
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(B) a copy of the permit number for coverage under an individual wastewater permit.
(l) Abandoned oil and water wells.
(1) The owner or operator shall identify the location of any and all existing or abandoned water wells situated within the
facility. Water wells necessary for supply for operations at the landfill may remain in use as long as the wells are located
outside of the groundwater monitoring well network, and are not subject to impact from landfill operations. Water wells
that will be used for supply at the landfill that are located inside of the groundwater monitoring network, but outside the
landfill unit boundary, may be used if identified and approved in the facility permit. For all other facility water wells,
the owner or operator shall provide, within 30 days prior to construction, the executive director with written certification
that all such wells have been capped, plugged, and closed in accordance with all applicable rules and regulations of the
commission or other state agency.
(2) The owner or operator shall identify the location of any and all existing or abandoned on-site crude oil or natural gas
wells, or other wells associated with mineral recovery that are under the jurisdiction of the Railroad Commission of Texas.
The owner or operator shall provide the executive director with written certification that these wells have been properly
capped, plugged, and closed in accordance with all applicable rules and regulations of the Railroad Commission of Texas
at the time of application. Producing crude oil or natural gas wells that do not affect or hamper landfill operations may
remain in their current state, if identified in the permit for the facility.
(m) Floodplains and wetlands statement. The floodplains and wetlands statement must:
(1) provide data on floodplains in accordance with Chapter 301, Subchapter C of this title (relating to Approval of Levees
and Other Improvements);
(2) include a wetlands determination under applicable federal, state, and local laws and discuss wetlands in accordance with
§ 330.553 of this title (relating to Wetlands). For the purpose of this subsection, demonstration can be made by providing
evidence that the facility has a Corps of Engineers permit for the use of any wetlands area; and
(3) identify wetlands located within the facility boundary.
(n) Endangered or threatened species.
(1) The owner or operator shall consider the impact of a solid waste disposal facility upon endangered or threatened species.
The facility and the operation of the facility shall not result in the destruction or adverse modification of the critical habitat
of endangered or threatened species, or cause or contribute to the taking of any endangered or threatened species.
(2) For landfill applications, the owner or operator shall submit Endangered Species Act compliance demonstrations as
required under state and federal laws and determine whether the facility is in the range of endangered or threatened species.
If the facility is located in the range of endangered or threatened species, the owner or operator shall have a biological
assessment prepared by a qualified biologist in accordance with standard procedures of the United States Fish and Wildlife
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Service and the Texas Parks and Wildlife Department to determine the effect of the facility on the endangered or threatened
species. Where a previous biological assessment has been made for another project in the general vicinity, a copy of that
assessment may be submitted for evaluation. The United States Fish and Wildlife Service and the Texas Parks and Wildlife
Department shall be contacted for locations and specific data relating to endangered and threatened species in Texas.
(o) Texas Historical Commission review. The owner or operator shall submit a review letter from the Texas Historical
Commission documenting compliance with the Natural Resources Code, Chapter 191, Texas Antiquities Code.
(p) Council of governments and local government review request. The owner or operator shall submit documentation that
Parts I and II of the application were submitted for review to the applicable council of governments for compliance with
regional solid waste plans. The owner or operator shall also submit documentation that a review letter was requested from any
local governments as appropriate for compliance with local solid waste plans. A review letter is not a prerequisite to a final
determination on a permit or registration application.
Credits
Source: The provisions of this § 330.61 adopted to be effective March 27, 2006, 31 TexReg 2502.
Current through 45 Tex.Reg. No. 492, dated January 17, 2020, as effective on or before January 24, 2020.
30 TAC § 330.61, 30 TX ADC § 330.61
End of Document
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§ 330.63. Contents of Part III of the Application, 30 TX ADC § 330.63

KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Texas Administrative Code
Title 30. Environmental Quality
Part 1. Texas Commission on Environmental Quality
Chapter 330. Municipal Solid Waste
Subchapter B. Permit and Registration Application Procedures
30 TAC § 330.63
§ 330.63. Contents of Part III of the Application
Currentness
(a) Site development plan. This plan must include criteria that in the selection and design of a facility will provide for the
safeguarding of the health, welfare, and physical property of the people and the environment through consideration of geology,
soil conditions, drainage, land use, zoning, adequacy of access roads and highways, and other considerations as the specific
facility dictates. The site development plan must include the items listed in this section.
(b) General facility design.
(1) Facility access. The owner or operator shall describe how access will be controlled for the facility such as the type and
location of fences or other suitable means of access control to prevent the entry of livestock, to protect the public from
exposure to potential health and safety hazards, and to discourage unauthorized entry or uncontrolled disposal of solid
waste or hazardous materials.
(2) Waste movement. The owner or operator shall submit a generalized process design and working plan of the overall
facility that includes, at a minimum:
(A) flow diagrams indicating the storage, processing, and disposal sequences for the various types of wastes and
feedstocks received;
(B) schematic view drawings showing the various phases of collection, separation, processing, and disposal as
applicable for the types of wastes and feedstocks received at the facility;
(C) proposed ventilation and odor control measures for each storage, separation, processing, and disposal unit;
(D) generalized construction details of all storage and processing units and ancillary equipment (i.e., tanks,
foundations, sumps, etc.) with regard to approximate dimensions and capacities, construction materials, vents, covers,
enclosures, protective coatings of surfaces, etc. Performance data on all units shall be provided;
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(E) generalized construction details of slab and subsurface supports of all storage and processing components;
(F) locations and engineering design details of all containment dikes or walls (with indicated freeboard) proposed to
enclose all storage and processing components and all loading and unloading areas;
(G) plans for the storage of grease, oil, and sludge on site including determinations of maximum periods of time all
separated materials will remain on site and the ultimate disposition of such materials off site;
(H) proposed disposition of effluent resulting from all processing operations; and
(I) for transfer stations, provide designs for noise pollution control.
(3) Sanitation. The owner or operator shall describe how solid waste processing facilities will be designed to facilitate
proper cleaning. This may be accomplished by:
(A) controlling surface drainage in the vicinity of the facility to prevent surface water runoff onto, into, and off the
treatment area;
(B) constructing walls and floors in operating areas of masonry, concrete, or other hard-surfaced materials that can
be hosed down and scrubbed;
(C) providing necessary connections and equipment to permit thorough cleaning with water or steam; and
(D) providing adequate floor or sump drains to remove wash water.
(4) Water pollution control. The owner or operator shall describe how all liquids resulting from the operation of solid waste
processing facilities will be disposed of in a manner that will not cause surface water or groundwater pollution. The owner
or operator shall provide for the treatment of wastewaters resulting from the process or from cleaning and washing and
specify how the procedure for wastewater disposal is in compliance with the rules of the commission.
(5) Endangered species protection. If necessary, the owner or operator shall describe how the facility will be designed to
protect endangered species.
(c) Facility surface water drainage report. The owner or operator of a municipal solid waste (MSW) facility shall include a
statement that the facility design complies with the requirements of § 330.303 of this title (relating to Surface Water Drainage
for Municipal Solid Waste Facilities). Additionally, applications for landfill and compost units shall include a surface water
drainage report to satisfy the requirements of Subchapter G of this chapter (relating to Surface Water Drainage) and shall include
the following.
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(1) Drainage analyses. The owner or operator shall submit the following information and analyses:
(A) drawing(s) showing the drainage areas and drainage calculations;
(B) designs of all drainage facilities within the facility area, including such features as typical cross-sectional areas,
ditch grades, flow rates, water surface elevation, velocities, and flowline elevations along the entire length of the ditch;
(C) sample calculations provided to verify that existing drainage patterns will not be adversely altered;
(D) a description of the hydrologic method and calculations used to estimate peak flow rates and runoff volumes
including justification of necessary assumptions:
(i) the 25-year rainfall intensity used for facility design including the source of the data; all other data and
necessary input parameters used in conjunction with the selected hydrologic method and their sources should
be documented and described;
(ii) hydraulic calculations and designs for sizing the necessary collection, drainage, and/or detention facilities;
(iii) discussion and analyses to demonstrate that existing drainage patterns will not be adversely altered as a
result of the proposed landfill development; and
(iv) structural designs of the collection, drainage, and/or storage facilities.
(2) Flood control and analyses. The owner or operator shall:
(A) identify whether the site is located within a 100-year floodplain. If applicable, indicate 100-year floodplain on
the drawing in paragraph (1)(A) of this subsection;
(B) provide the source of all data for such determination and include a copy of the relevant Federal Emergency
Management Agency (FEMA) flood map or the calculations and maps used where a FEMA map is not used. FEMA
maps are prima facie evidence of floodplain locations. Information shall also be provided identifying the 100year flood level and any other special flooding factors (e. g., wave action) that must be considered in designing,
constructing, operating, or maintaining the proposed facility to withstand washout from a 100-year flood. The
boundaries of the proposed landfill facility should be shown on the floodplain map;
(C) if the site is located within the 100-year floodplain, provide information detailing the specific flooding levels and
other events (e.g., design hurricane projected by Corps of Engineers) that impact the flood protection of the facility.
Data should be that required by §§ 301.33--301.36 of this title (relating to Preliminary Plans: Data To Be Submitted,
Criteria For Approval of Preliminary Plans; Additional Information; Plans To Bear Seal of Engineer). The owner or
operator shall include cross-sections or elevations of landfill levees shown tied into contours;
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(D) for construction in a floodplain, submit, where applicable:
(i) approval from the governmental entity with jurisdiction under Texas Water Code, § 16.236, as implemented
by Chapter 301 of this title (relating to Levee Improvement Districts, District Plans of Reclamation, and Levees
and Other Improvements);
(ii) a floodplain development permit from the city, county, or other agency with jurisdiction over the proposed
improvements;
(iii) a Conditional Letter of Map Amendment from FEMA; and
(iv) a Corps of Engineers Section 404 Specification of Disposal Sites for Dredged or Fill Material permit for
construction of all necessary improvements.
(d) Waste management unit design.
(1) Storage and transfer units. The owner or operator shall:
(A) describe how the solid waste management facility will be designed for the rapid processing and minimum
detention of solid waste at the facility. The owner or operator shall specify that all solid waste capable of creating
public health hazards or nuisances be stored indoors only and processed or transferred promptly and shall not be
allowed to result in nuisances or public health hazards. If the facility is in continuous operation, such as for resource
or energy recovery, the owner or operator shall provide design features for wastes storage units that will prevent the
creation of nuisances or public health hazards due to odors, fly breeding, or harborage of other vectors;
(B) design the units to control and contain spills and contaminated water from leaving the facility. The design shall
be sufficient to control and contain a worst-case spill or release from the unit. Unenclosed containment areas shall
also account for precipitation from a 25-year, 24-hour rainfall event; and
(C) specify the maximum allowable period of time that unprocessed and processed wastes are to remain on site.
(2) Incineration units. The owner or operator shall provide waste feed rates, an estimate of the amount and planned method
for testing and final disposal of incinerator ash, an estimate of the volume of quench or process water, and the planned
method of treatment and disposal of such water.
(3) Surface impoundments. The owner or operator shall provide:
(A) design specifications for surface impoundments, including a plan view and cross-section of the impoundment;
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(B) the minimum freeboard to be maintained and the basis of the design to prevent overtopping resulting from
normal or abnormal operations; overfilling; wind and wave action; rainfall; run-on (if allowed); malfunctions of level
controllers, alarms, and other equipment; and human error. The owner or operator shall show that adequate freeboard
will be available to prevent overtopping from a 25-year, 24-hour rainfall event; and/or
(C) in accordance with § 330.339 of this title (relating to Liner Quality Control Plan), a liner quality control plan
prepared in accordance with Subchapter H of this chapter (relating to Liner System Design and Operation).
(4) Landfill units. The owner or operator shall specify:
(A) provisions for all-weather operation, e.g., all-weather road, wet-weather pit, alternative disposal facility, etc., and
provisions for all-weather access from publicly owned routes to the disposal facility and from the entrance of the
facility to unloading areas used during wet weather. Interior access road locations and the type of surfacing shall be
indicated on a facility plan. The roads within the facility shall be designed so as to minimize the tracking of mud
onto the public access road;
(B) the landfill method proposed, e.g., moving-face cell or trench, area fill, or combination;
(C) elevation of deepest excavation, maximum elevation of waste, maximum elevation of final cover;
(D) a calculation of the estimated rate of solid waste deposition and operating life of the landfill unit. As a general
rule, 10,000 people with a per capita collection rate of five pounds per day, dispose of 10--15 acre-feet of solid waste
in one year;
(E) landfill unit cross-sections consisting of plan profiles across the facility clearly showing the top of the levee, top
of the proposed fill (top of the final cover), maximum elevation of proposed fill, top of the wastes, existing ground,
bottom of the excavations, side slopes of trenches and fill areas, gas vents or wells, and groundwater monitoring
wells, plus the initial and static levels of any water encountered. The owner or operator shall provide a sufficient
number of cross-sections, both latitudinally and longitudinally, so as to accurately depict the existing and proposed
depths of all fill areas within the site. The plan portion shall be shown on an inset key map. The fill cross-sections
shall go through or very near the soil borings in order that the boring logs obtained from the soils report can also
be shown on the profile;
(F) construction and design details of compacted perimeter or toe berms that are proposed in conjunction with
aboveground (aerial-fill) waste disposal areas shall be included in the fill cross-sections; and
(G) a liner quality control plan prepared in accordance with Subchapter H of this chapter.
(5) Arid exemption landfill application information. Owners or operators of new, existing, and lateral expansions of small
MSW landfill facilities that meet the criteria in § 330.5(b) of this title (relating to Classification of Municipal Solid
Waste Facilities) shall submit a certification of eligibility to the executive director and place a copy of the certification
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in the operating record. The certification shall be signed by a principal executive officer, a ranking elected official, or an
independent professional engineer licensed to practice in the State of Texas. The certification must contain the following
information:
(A) a statement certifying that the small MSW landfill facility meets all requirements contained in § 330.5(b) of
this title for exemptions from Subchapter H of this chapter (relating to Liner System Design and Operation) and
Subchapter J of this chapter (relating to Groundwater Monitoring and Corrective Action);
(B) documentation that the small MSW landfill facility receives for disposal an annual average of less than 20 tons
per day of authorized types of waste in a Type IAE landfill unit and/or less than 20 tons per day of authorized types
of waste in a Type IVAE landfill unit for a total waste acceptance rate less than 40 tons per day for the facility,
based upon the most recent four reporting quarters or a certification that programs have been put in place, or will be
implemented, to reduce the annual average to less than 20 tons per day based on an annual average for each landfill
unit type within one year;
(C) documentation that there are no practicable waste management alternatives available. The documentation shall
demonstrate one of the following:
(i) additional costs of available alternatives are estimated to exceed 1.0% of the owner's or operating community's
budget for all public services;
(ii) haul distances to alternative sites are unreasonably long; or
(iii) all other alternatives are not feasible to implement, given the community location and economic condition;
and
(D) documentation that the small MSW landfill unit receives less than or equal to 25 inches of average annual
precipitation as determined from precipitation data for the nearest official precipitation recording station for the most
recent 30-year reporting period.
(6) Type V mobile liquid waste processing units. The owner or operator shall provide the following:
(A) documentation of affirmative local government approval or acceptance of the mobile unit operation, including
conformity with local ordinances, local rules, or requirements set forth by the treatment facility for the discharge,
including local limits, zoning restrictions, permits, licenses, authorizations, etc. These regulations do not grant
authorization for operation of mobile liquid waste processing units in noncompliance with local government
ordinances and regulations or without the express approval of the local wastewater authority. Discharge from a mobile
liquid waste processing unit is allowed only at selected disposal points selected by the local treatment facility permitted
under Texas Water Code, Chapter 26, so that they can be monitored by the local treatment facility; and
(B) written approval from the receiving treatment facility permitted under Texas Water Code, Chapter 26.
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(7) Type IX energy, material, gas recovery for beneficial use, or landfill mining waste processing units. The owner or
operator shall provide:
(A) For wastes to be excavated, a test pit evaluation report prepared by an engineer. Prior approval of a test pit plan
must be obtained from the executive director before excavation of test pits including location and depth of all test
pits, including a discussion and information on the following:
(i) a description of the characteristics of waste observed in test pits excavated on the site to include the percent
of paper, plastics, ferrous metal, other metal, glass, other constituents, and soil fraction by weight;
(ii) a design for the test pits to extend four feet beneath the waste or to a depth authorized by the executive
director and information submitted to include a Toxicity Characteristic Leaching Procedure (TCLP) of the soil
to characterize the soil beneath the site. Liners if present shall not be disrupted;
(iii) a TCLP analysis of each representative type of waste excavated. Additionally, waste excavated from each
test pit must be analyzed for asbestos and polychlorinated biphenyls (PCBs). Consideration should be given to
the analysis of waste material from each test pit for hazardous waste constituents;
(iv) a determination as to a sufficient number of test pits to establish the properties of the waste. A site of five
acres or less must have a minimum of three test pits. Sites larger than five acres must have three test pits plus one
for every additional five acres or fraction of an acre. The number of test pits shall be approved by the executive
director prior to making the pits. The test pits should be sufficiently large enough to provide representative
information;
(v) a description of how all test pits will be backfilled with clean high plasticity or low plasticity clay. The
excavation shall be backfilled to exceed the existing grade and provide positive drainage;
(vi) a cross-section drawing using the information from the test pits to depict the top and bottom elevations of
the landfill;
(vii) a plan view map depicting the location and extent (vertical and lateral) of the waste unit and proposed extent
of mining/recovery operations. In areas with liners, mining operations should not extend below the top of the
protective cover of the liner. In areas where no liner exists, excavation operations may extend below the waste;
(viii) an evaluation of historical records of landfill operations, where available, to determine such things as
hazardous waste potential, receipt of special waste, types of waste received, special waste disposal areas,
construction or demolition waste disposal areas, methane and leachate records, age, volume, disposal methods,
existence of liners, gas collection systems, and leachate collection systems; and
(ix) a description of how all waste removed in test pit evaluation will be disposed of in a permitted landfill;
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(B) a process description to include:
(i) a list of the typical materials intended for processing along with the anticipated volume to be processed. This
description shall also contain an estimate of the daily quantity of material to be processed at the facility along
with a description of the proposed process of screening for hazardous materials;
(ii) the methods of excavating the buried waste materials. The owner or operator shall indicate how the material
will be handled, how long it will remain in the area, what equipment will be used, how the material will be
moved from the excavation area, how the excavation area will be held to a minimum, the maximum side slopes
in buried waste, and the maximum excavation area at any one time. The owner or operator shall provide the
sequence of excavation;
(iii) the processes used to recover reusable or recyclable material or energy. The narrative shall include any water
addition, processing rates, equipment, and mass balance or energy balance calculations;
(iv) how any process water will be handled and disposed of if a wet mining process is to be used;
(v) a complete narrative on product distribution to include items such as disposition of material or energy
recovered and probable use of soils on site and off site; and
(vi) a process diagram that depicts the general process;
(C) a description of liner system used for excavated waste storage, processing, and screening areas to control seepage
and runoff. The liner shall be covered with a material designed to withstand normal traffic from the processing
operations; and
(D) a description of how waste excavation activities will comply with the minimum design and operation requirements
of:
(i) § 330.149 (relating to Odor Management Plan);
(ii) § 330.151 (relating to Disease Vector Control);
(iii) § 330.165 (relating to Landfill Cover); and
(iv) § 330.167 (relating to Ponded Water).
(8) Compost units. The owner or operator shall provide:

© 2020 Thomson Reuters. No claim to original U.S. Government Works.

8

§ 330.63. Contents of Part III of the Application, 30 TX ADC § 330.63

(A) for mechanical composting systems, a detailed engineering description of the system and the manufacturer's
performance data;
(B) facility layout, including calculations for area requirements;
(C) a description of the movement of the material as it leaves the tipping area indicating how the material is
incorporated into the composting process and what handling techniques are used all the way through to the postprocessing area. The narrative must include:
(i) processing rates;
(ii) equipment;
(iii) mass balance calculations;
(iv) use of bulking agents, moisture control, or feed amendments;
(v) process monitoring methods;
(vi) temperature range and resident time;
(vii) storage of compost for curing after the primary composting operation; and
(viii) provision for additional drying and screening;
(D) a narrative on the post-processing process, including post-processing times, identification and segregation of
product, storage of product, and quality assurance and quality control; and
(E) a narrative on product distribution including items such as end-product quantities, anticipated final grades,
packaging, labeling, loading, marketing, distribution, tracking, and delivery of composted material.
(9) Type VI waste processing demonstration facilities.
(A) The facility size shall be limited to a liquid waste processing rate no greater than 10,000 gallons per day.
(B) The facility design and operation shall be coordinated with a consultant connected with an accredited college or
university or with a consultant that has demonstrated the ability to carry out scientific experiments for demonstrating
new and unproven waste handling methods and submitted to the executive director. The owner or operator shall submit
© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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to the executive director an annual and final status report to document the viability of the method being demonstrated.
The report, at a minimum, must document the effluent standards and solid waste standards achieved.
(C) The owner or operator may request a variance.
(i) In specific cases, the executive director may approve a variance from the requirements of this chapter if the
variance is not contrary to safeguarding the health, welfare, and physical property of the people and to protecting
the environment. A variance may not be approved concerning the procedural requirements of this chapter.
(ii) A request for a variance must be submitted in writing to the executive director. The request may be made in
an application for a registration. Any approval of a variance must be in writing from the executive director.
(e) Geology report. This portion of the application applies to owners or operators of MSW landfills, compost units, and if
otherwise requested by the executive director. The geology report shall be prepared and signed by a qualified groundwater
scientist. Previously prepared documents may be submitted but must be supplemented as necessary to provide the requested
information. Sources and references for information must be provided. The geology report must contain the following
information:
(1) a description of the regional geology of the area that includes:
(A) a geologic map of the region with text describing the stratigraphy and lithology of the map units. An appropriate
section of a published map series such as the Geologic Atlas of Texas prepared by the Bureau of Economic Geology
is acceptable; and
(B) a description of the generalized stratigraphic column in the facility area from the base of the lowermost aquifer
capable of providing usable groundwater, or from a depth of 1,000 feet, whichever is less, to the land surface. The
geologic age, lithology, variations in lithology, thickness, depth, geometry, hydraulic conductivity, and depositional
history of each geologic unit should be described based upon available geologic information. Regional stratigraphic
cross-sections should be provided;
(2) a description of the geologic processes active in the vicinity of the facility that includes an identification of any faults
and subsidence in the area of the facility. The information about faulting and subsidence shall include at least that required
in § 330.555(b) and § 330.559 of this title (relating to Fault Areas and Unstable Areas);
(3) a description of the regional aquifers in the vicinity of the facility based upon published and open-file sources that
provides:
(A) aquifer names and their association with geologic units described in paragraph (2) of this subsection;
(B) the composition of the aquifer(s);
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(C) the hydraulic properties of the aquifer(s);
(D) information on whether the aquifers are under water table or artesian conditions;
(E) information on whether the aquifers are hydraulically connected;
(F) a regional water-table contour map or potentiometric surface map for each aquifer, if available;
(G) an estimate of the rate of groundwater flow;
(H) typical values or a range of values for total dissolved solids content of groundwater from the aquifers;
(I) identification of areas of recharge to the aquifers within five miles of the site; and
(J) the present use of groundwater withdrawn from aquifers in the vicinity of the facility. The identification, location,
and aquifer of all water wells within one mile of the property boundaries of the facility shall be provided;
(4) the results of investigations of subsurface conditions at a particular waste management unit. This report must describe
all borings drilled on site to test soils and characterize groundwater and must include a site map drawn to scale showing the
surveyed locations and elevations of the borings. Boring logs must include a detailed description of materials encountered
including any discontinuities such as fractures, fissures, slickensides, lenses, or seams. Geophysical logs of the boreholes
may be useful in evaluating the stratigraphy. Each boring must be presented in the form of a log that contains, at a minimum,
the boring number; surface elevation and location coordinates; and a columnar section with text showing the elevation of
all contacts between soil and rock layers, description of each layer using the unified soil classification, color, degree of
compaction, and moisture content. A key explaining the symbols used on the boring logs and the classification terminology
for soil type, consistency, and structure must be provided. The boring plan, including locations and depths of all proposed
borings, shall be approved by the executive director prior to initiation of the work.
(A) A sufficient number of borings shall be performed to establish subsurface stratigraphy and to determine
geotechnical properties of the soils and rocks beneath the facility. Other types of samples may also be taken to
provide geologic and geotechnical data. The number of borings necessary can only be determined after the general
characteristics of a site are analyzed and will vary depending on the heterogeneity of subsurface materials. Locations
with stratigraphic complexities such as non-uniform beds that pinch out, vary significantly in thickness, coalesce, or
grade into other units, will require a significantly greater degree of subsurface investigation than areas with simple
geologic frameworks.
(B) Borings shall be sufficiently deep enough to allow identification of the uppermost aquifer and underlying
hydraulically interconnected aquifers. Borings shall penetrate the uppermost aquifer and all deeper hydraulically
interconnected aquifers and be deep enough to identify the aquiclude at the lower boundary. All the borings shall
be at least five feet deeper than the elevation of the deepest excavation. In addition, at least the number of borings
shown on the Table of Borings shall be drilled to a depth at least 30 feet below the deepest excavation planned at
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the waste management unit, unless the executive director approves a different depth. If no aquifers exist within 50
feet of the elevation of the deepest excavation, at least one test hole shall be drilled to the top of the first perennial
aquifer beneath the site, if sufficient data does not exist to accurately locate it. The executive director may accept
data equivalent to a deep boring on the site to determine information for aquifers more than 50 feet below the site.
Aquifers more than 300 feet below the lowest excavation and where the estimated travel times for constituents to the
aquifer are in excess of 30 years plus the estimated life of the site need not be identified through borings.

(C) All borings shall be conducted in accordance with established field exploration methods. The hollow-stem auger
boring method is recommended for softer materials; coring may be required for harder rocks. Other methods shall
be used as necessary to obtain adequate samples for soil testing required in this paragraph. Investigation procedures
shall be discussed in the report.
(D) Installation, abandonment, and plugging of the borings in accordance with the rules of the commission.
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(E) Both the number and depth of borings may be modified because of site conditions with approval of the executive
director.
(F) Geophysical methods, such as electrical resistivity, may be used with authorization of the executive director to
reduce the number of borings that may be necessary or to provide additional information between borings.
(G) Cross-sections must be prepared from the borings depicting the generalized strata at the facility. For small waste
management units, two perpendicular cross-sections will normally suffice.
(H) A narrative that describes the investigator's interpretations of the subsurface stratigraphy based upon the field
investigation shall be provided;
(5) geotechnical data that describes the geotechnical properties of the subsurface soil materials and a discussion with
conclusions about the suitability of the soils and strata for the uses for which they are intended. All geotechnical tests shall
be performed in accordance with industry practice and recognized procedures such as described below. A brief discussion
of geotechnical test procedures including:
(A) a laboratory report of soil characteristics determined from at least one sample from each soil layer or stratum that
will form the bottom and side of the proposed excavation and from those that are less than 30 feet below the lowest
elevation of the proposed excavation. Additional tests shall be performed, as necessary, to provide a typical profile
of soil stratification within the site. No laboratory work need be performed on highly permeable soil layers such as
sand or gravel. The samples shall be tested by a competent independent third-party soils laboratory;
(B) permeability tests performed according to one of the following standards on undisturbed soil samples.
Permeability tests shall be performed using tap water or .05 Normal solution of calcium sulfate (CaSO4), and not
distilled water, as the permeant. Those undisturbed samples that represent the sidewall of any proposed cell, pit, or
excavation shall be tested for the coefficient of permeability on the sample's in-situ horizontal axis; all others shall
be tested on the in-situ vertical axis. All test results shall indicate the type of tests used and the orientation of each
tested sample. All calculations for the final coefficient of permeability tests result for each sample tested shall be
included in the report:
(i) constant head with back pressure per Appendix VII of Corps of Engineers Manual EM1110-2-1906,
“Laboratory Soils Testing;” American Society for Testing and Materials (ASTM) D5084 “Saturated Porous
Materials Using a Flexible Wall Permeameter”;
(ii) falling head per Appendix VII of Corps of Engineers Manual EM1110-2-1906, “Laboratory Soils Testing”;
(iii) sieve analysis for the 200, and less than 200 fraction per ASTM D1140;
(iv) Atterberg limits per ASTM D4318; and
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(v) moisture content per ASTM D2216;
(C) the depth at which groundwater was encountered and records of after-equilibrium measurements in all borings.
The cross-sections prepared in response to paragraph (4)(G) of this subsection must be annotated to note the level at
which groundwater was first encountered and the level of groundwater after equilibrium is reached or just prior to
plugging, whichever is later. This water-level information must also be presented on all borings required by paragraph
(4) of this subsection and presented in a table format in the report;
(D) records of water-level measurements in monitoring wells. Historic water-level measurements made during any
previous groundwater monitoring shall be presented in a table for each well;
(E) a tabulation of all relevant groundwater monitoring data from wells on site or on adjacent MSW landfill unit(s); and
(F) identification of the uppermost aquifer and any lower aquifers that are hydraulically connected to it beneath the
facility, including groundwater flow direction and rate, and the basis for such identification (i.e., the information
obtained from hydrogeologic investigations of the facility area);
(6) for owners and operators seeking an arid exemption for their landfill unit designs, a groundwater certification process
must be used for meeting the provisions for groundwater certification of the arid exemption, as described in § 330.5(b)
of this title:
(A) locate and plot the facility accurately on a topographic map (7.5-minute or 15-minute United States Geological
Survey quadrangle). Draw a line to enclose all of the area within one mile of the facility boundary;
(B) visit the facility and locate by physical inspection water wells and springs in the facility area. Determine the
locations and plot them on the topographic map:
(i) if no wells or springs exist within the facility area, refer to subparagraph (I) of this paragraph. Otherwise,
refer to clause (ii) of this subparagraph; and
(ii) determine from appropriate records (for example, water-well drillers, pump installers, city records,
underground water conservation district, Texas Water Development Board, Texas Commission on Environmental
Quality, United States Geological Survey, etc.) which of the wells are completed in the shallowest aquifer. If
no wells are completed in the shallowest aquifer or if the shallowest aquifer is more than 150 feet below the
land surface at the facility, refer to subparagraph (I) of this paragraph. Otherwise, refer to subparagraph (C) of
this paragraph;
(C) determine the groundwater gradient of the shallowest aquifer in the vicinity of the facility. This can be done by
measuring stabilized water levels in wells completed in the shallowest aquifer in the facility area (from subparagraph
(B)(ii) of this paragraph) or from previous hydrogeologic studies using contemporaneous stabilized water-level
measurements. Care should be taken to measure water levels when nearby high-volume wells, such as irrigation wells,
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have not been pumped for a long enough period to allow the water level to stabilize. Where no data exist or cannot
be determined, the regional gradient can be used;
(D) from springs and from the wells completed in the shallowest aquifer, select the two wells/springs downgradient
of and nearest to the facility based on the findings from subparagraph (C) of this paragraph. Select a well/spring
upgradient or lateral to the facility, where groundwater quality is not likely to have been affected by landfill activities
and preferably not by other human activities such as oil and gas operations, feedlots, sewage treatment plants, septic
systems, etc;
(E) sample the three selected wells/springs determined by subparagraphs (C) and (D) of this paragraph in accordance
with accepted practices, such as described in technical guidance from the executive director. The owner or operator
shall have the samples analyzed by a qualified laboratory for the following parameters:
(i) chloride;
(ii) nitrate (as N);
(iii) sulfate;
(iv) total dissolved solids;
(v) specific conductance;
(vi) pH;
(vii) chromium;
(viii) non-purgeable organic carbon; and
(ix) volatile organic compounds listed in § 330.419 of this title (relating to Constituents for Detection
Monitoring);
(F) if permission cannot be obtained to sample one or more of the three selected wells/springs, select one or more
alternate wells/springs, within the plotted area. If fewer than three wells/springs are available, sample those that are
available;
(G) if permission cannot be obtained to sample any appropriately located wells/springs, submit written documentation
of the facts to the executive director. If the executive director confirms that permission cannot be obtained for
sampling, the well(s) may be eliminated from consideration;
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(H) compile the data from subparagraphs (A)--(F) of this paragraph in a report that includes:
(i) a map showing all known wells, springs, facility boundaries, sampling points, etc.;
(ii) a map showing the groundwater gradient and data points;
(iii) chemical analyses, showing analytical methods used;
(iv) logs and construction information for the sampled wells and description and flow rate for sampled springs;
(v) text describing methods of investigation, such as sampling and water-level measurements; and
(vi) conclusions with respect to presence or lack of evidence of groundwater contamination by the facility;
(I) where no wells or springs are present in the facility area or the shallowest water level is more than 150 feet below
land surface at the facility, submit a brief report describing the facility (with a map of the area) and the method(s) of
determining the lack of appropriate sampling points or depth to the shallowest aquifer. Confirmed absence of sampling
points will be deemed to be “no evidence of groundwater contamination”;
(J) the report shall be signed and sealed by the qualified groundwater scientist who reviewed the data and reached
the conclusions;
(K) if there is no evidence of groundwater contamination by the landfill, the qualified groundwater scientist who
reviewed the data and reached the conclusions shall sign and seal a statement in the following format: “I (we) have
reviewed the groundwater data described in a report submitted with this certification and have found no evidence that
the __________ municipal solid waste landfill located at __________ has contaminated groundwater in the uppermost
aquifer”; and
(L) the executive director may accept information and data, other than described in this paragraph, as showing that
there is no evidence of groundwater contamination by the landfill, if the information and data are deemed to be
adequate for such a determination.
(f) Groundwater sampling and analysis plan. The groundwater sampling and analysis plan for landfills and if otherwise requested
by the executive director for other MSW units must be prepared in accordance with Subchapter J of this chapter (relating to
Groundwater Monitoring and Corrective Action). The groundwater sampling and analysis plan for composting operations that
require a permit must be prepared in accordance with the groundwater monitoring requirements of § 332.47(6)(C)(ii) of this
title (relating to Permit Application Preparation). As part of this plan for Type I landfills, submit the following:
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(1) on a topographic map, a delineation of the waste management area, the property boundary, the proposed point of
compliance as defined under § 330.3 of this title (relating to Definitions), the proposed location of groundwater monitoring
wells as required under § 330.403 of this title (relating to Groundwater Monitoring Systems);
(2) a description of any plume of contamination that has entered the groundwater from an MSW management unit at the
time that the application was submitted. In addition:
(A) delineate the extent of the plume on the topographic map required in paragraph (1) of this subsection; and
(B) identify the concentration of each assessment constituent as defined in § 330.409 of this title (relating to
Assessment Monitoring Program) throughout the plume or identify the maximum concentration of each assessment
constituent in the plume;
(3) an analysis of the most likely pathway(s) for pollutant migration in the event that the primary barrier liner system is
penetrated. This must include any groundwater modeling data and results as described in § 330.403(e)(2) of this title and
consider changes in groundwater flow that are expected to result from construction of the facility;
(4) detailed plans and an engineering report describing the proposed groundwater monitoring program to be implemented
to meet the requirements of § 330.403 of this title;
(5) if the hazardous constituents listed in the table located in 40 Code of Federal Regulations Part 258, Appendix I, and §
330.419 of this title have not been detected in the groundwater at the time of permit application, the owner or operator shall
submit sufficient information, supporting data, and analyses to establish a detection monitoring program that meets the
requirements of § 330.407 of this title (relating to Detection Monitoring Program for Type I Landfills). This submission
must address the following items as specified in § 330.407 of this title:
(A) a proposed groundwater monitoring system;
(B) background values for each monitoring parameter or constituent listed in § 330.419 of this title, or procedures
to calculate such values; and
(C) a description of proposed sampling, analysis, and statistical comparison procedures to be utilized in evaluating
groundwater monitoring data;
(6) if the presence of hazardous constituents listed in § 330.419 of this title has been detected in the groundwater at the
time of the permit application, the owner or operator shall submit sufficient information, supporting data, and analyses
to establish an assessment monitoring program that meets the requirements of § 330.409 of this title. To demonstrate
compliance with § 330.409 of this title, the owner or operator shall address the following items:
(A) a description of any special wastes previously handled at the MSW facility;
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(B) a characterization of the contaminated groundwater, including concentration of assessment constituents as defined
in § 330.409 of this title;
(C) a list of assessment constituents as defined in § 330.409 of this title for which assessment monitoring will be
undertaken in accordance with § 330.405 of this title (relating to Groundwater Sampling and Analysis Requirements)
and § 330.409 of this title;
(D) detailed plans and an engineering report describing the proposed groundwater monitoring system, in accordance
with the requirements of § 330.405 of this title; and
(E) a description of proposed sampling, analysis, and statistical comparison procedures to be utilized in evaluating
groundwater monitoring data; and
(7) if hazardous constituents have been measured in the groundwater that exceed the concentration limits established in §
330.409 of this title, the owner or operator shall submit sufficient information, supporting data, and analyses to establish
a corrective action program that meets the requirements of § 330.411 and § 330.413 of this title (relating to Assessment
of Corrective Measures and Selection of Remedy). To demonstrate compliance with § 330.411 of this title, the owner or
operator shall address, at a minimum, the following:
(A) a characterization of the contaminated groundwater, including concentrations of assessment constituents as
defined in § 330.409 of this title;
(B) the concentration limit for each constituent found in the groundwater;
(C) detailed plans and an engineering report describing the corrective action to be taken;
(D) a description of how the groundwater monitoring program will demonstrate the adequacy of the corrective action;
and
(E) a schedule for submittal of the information required in subparagraphs (C) and (D) of this paragraph provided
the owner or operator obtains written authorization from the executive director prior to submittal of the complete
permit application.
(g) Landfill gas management plan. A facility gas management plan shall be prepared to address all of the requirements in
Subchapter I of this chapter (relating to Landfill Gas Management).
(h) Closure plan. The facility closure plan shall be prepared in accordance with Subchapter K of this chapter (relating to Closure
and Post-Closure). For a landfill unit, the closure plan will include a contour map showing the final constructed contour of the
entire landfill to include internal drainage and side slopes plus accommodation of surface drainage entering and departing the
completed fill area plus areas subject to flooding due to a 100-year frequency flood. Cross-sections shall be provided.
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(i) Post-closure plan. The facility post-closure care plan shall be prepared in accordance with Subchapter K of this chapter.
(j) Cost estimate for closure and post-closure care. The owner or operator shall submit a cost estimate for closure and postclosure care in accordance with Subchapter L of this chapter (relating to Closure, Post-Closure, and Corrective Action Cost
Estimates). For an existing facility, the owner or operator shall also submit a copy of the documentation required to demonstrate
financial assurance as specified in Chapter 37, Subchapter R of this title (relating to Financial Assurance for Municipal Solid
Waste Facilities). For a new facility, a copy of the required documentation shall be submitted 60 days prior to the initial receipt
of waste.
Credits
Source: The provisions of this § 330.63 adopted to be effective March 27, 2006, 31 TexReg 2502.
Current through 45 Tex.Reg. No. 492, dated January 17, 2020, as effective on or before January 24, 2020.
30 TAC § 330.63, 30 TX ADC § 330.63
End of Document
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§ 330.303. Surface Water Drainage for Municipal Solid..., 30 TX ADC § 330.303

KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Texas Administrative Code
Title 30. Environmental Quality
Part 1. Texas Commission on Environmental Quality
Chapter 330. Municipal Solid Waste
Subchapter G. Surface Water Drainage
30 TAC § 330.303
§ 330.303. Surface Water Drainage for Municipal Solid Waste Facilities
Currentness
(a) A facility must be constructed, maintained, and operated to manage run-on and runoff during the peak discharge of a 25year rainfall event and must prevent the off-site discharge of waste and feedstock material, including, but not limited to, inprocess and/or processed materials.
(b) Surface water drainage in and around a facility shall be controlled to minimize surface water running onto, into, and off
the treatment area.
Credits
Source: The provisions of this § 330.303 adopted to be effective March 27, 2006, 31 TexReg 2502.
Current through 45 Tex.Reg. No. 5992, dated August 21, 2020, as effective on or before August 28, 2020. Some sections may
be more current. See credits for details.
30 TAC § 330.303, 30 TX ADC § 330.303
End of Document
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§ 330.305. Additional Surface Water Drainage Requirements..., 30 TX ADC § 330.305

KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Texas Administrative Code
Title 30. Environmental Quality
Part 1. Texas Commission on Environmental Quality
Chapter 330. Municipal Solid Waste
Subchapter G. Surface Water Drainage
30 TAC § 330.305
§ 330.305. Additional Surface Water Drainage Requirements for Landfills
Currentness
(a) Existing or permitted drainage patterns must not be adversely altered.
(b) The owner or operator shall design, construct, and maintain a run-on control system capable of preventing flow onto the
active portion of the landfill during the peak discharge from at least a 25-year rainfall event.
(c) The owner or operator shall design, construct, and maintain a runoff management system from the active portion of the
landfill to collect and control at least the water volume resulting from a 24-hour, 25-year storm.
(d) The landfill design must provide effective erosional stability to top dome surfaces and external embankment side slopes
during all phases of landfill operation, closure, and post-closure care in accordance with the following.
(1) Estimated peak velocities for top surfaces and external embankment slopes should be less than the permissible nonerodible velocities under similar conditions.
(2) The top surfaces and external embankment slopes of municipal solid waste landfill units must be designed to minimize
erosion and soil loss through the use of appropriate side slopes, vegetation, and other structural and nonstructural controls,
as necessary. Soil erosion loss (tons/acre) for the top surfaces and external embankment slopes may be calculated using the
Soil Conservation Service of the United States Department of Agriculture's Universal Soil Loss Equation, in which case the
potential soil loss should not exceed the permissible soil loss for comparable soil-slope lengths and soil-cover conditions.
(e) Dikes, embankments, drainage structures, or diversion channels sized and graded to handle the design runoff must be
provided. The slopes of the sides and toe will be graded in such a manner as to minimize the potential for erosion. The surface
water protection and erosion control practices must maintain low non-erodible velocities, minimize soil erosion losses below
permissible levels, and provide long-term, low maintenance geotechnical stability to the final cover.
(1) The owner or operator shall maintain the collection, drainage, and/or storage units as designed, and shall restore and
repair the drainage system in the event of washout or failure; and

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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§ 330.305. Additional Surface Water Drainage Requirements..., 30 TX ADC § 330.305

(2) The owner or operator shall control erosion and sedimentation, including having interim controls for phased
development.
(f) The owner or operator shall assess the existing and proposed drainage characteristics of the facility using the following
methods.
(1) Calculations for areas of 200 acres or less must follow the rational method and utilize appropriate surface runoff
coefficients, as specified in the Texas Department of Transportation (TxDOT) Bridge Division Hydraulic Design Manual.
Time of runoff concentration as defined within the manual generally will not be less than ten minutes for rainfall intensity
determination purposes. The owner or operator may use equivalent or better methods approved by the executive director.
(2) Calculations for discharges from areas greater than 200 acres must be computed by using United States Geological
Survey/Department of Transportation Federal Highway Administration hydraulic equations compiled by the United
States Geological Survey and the TxDOT (TxDOT Administrative Circular 36-86); the Hydrologic Engineering CenterHydrologic Modeling System, Hydraulic Engineering Center-River Modeling System, or legacy computer programs
developed through the Hydrologic Engineering Center of the United States Army Corps of Engineers; or equivalent or
better methods approved by the executive director.
(g) The owner or operator shall handle, store, treat, and dispose of surface or groundwater that has become contaminated by
contact with the working face of the landfill or with leachate in accordance with § 330.207 of this title (relating to Contaminated
Water Management). Storage areas for this contaminated water must be designed with regard to size, locations, and methods.
Credits
Source: The provisions of this § 330.305 adopted to be effective March 27, 2006, 31 TexReg 2502.
Current through 45 Tex.Reg. No. 492, dated January 17, 2020, as effective on or before January 24, 2020.
30 TAC § 330.305, 30 TX ADC § 330.305
End of Document
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Environmental
Park landfill
changes hands
By Wesley Gardner
LPR Editor
What started off as a routine
discussion concerning a contract
extension between the city of
Lockhart and trash service provider Central Texas Refuse (CTR)
at Tuesday night's city council
meeting turned into a major announcement from CTR regarding
a planned merger with Florida
based firm Integrated Waste Solutions Group (IWSG) that will also
include the transfer of ownership
of the 130 Environmental Park
from Green Group Holdings to the
newly integrated company.
Green Group Holdings - a company that specializes in the planning, implementation and operation of waste disposal, recycling,
reuse, and restoration projects
- designed the impending 130 Environmental Park as a mixed-use
development that would include a
landfill, a transfer station, a facility
for processing recyclable materials
and an industrial park.

Founded in 2017, IWSG specializes in pursuing vertically integrated waste management opportunities.
In microeconomics and management, vertical integration entails
the combination in one company
of two or more stages of production normally operated by separate
companies. In this case, the stages
of production that would be combined would include the trash and
recycling pick-up services carried
out by CTR and the ability to
dump and process those materials
at the 130 Environmental Park.
According to Green Group
Director of Market Development
and Community Relations Alfonso
Sifuentes, the transfer of the 130
Environmental Park to IWSG is
really more of a contribution than

See Merger SA

eru r
Continued from page lA
a sale, because Green
Group owns a "significant minority interest"
in IWSG.
David Green, the
president of Green
Group Holdings, will
become a board member on IWSG, Sifuentes
added, meaning the
company will still play
a significant role with
the 130 Environmental
Park moving forward.
Sifuentes noted that
while Green Group
Holdings holds a minority interest in IWSG,
the company will still
remain its own separate
entity.
"[Green Group is)

not leaving," said Sifuentes. "This is just so
we can provide a more
competitive, comprehensive service."
The merger was unexpectedly announced
at Tuesday night's city
council meeting during
a presentation by CTR
General Manager Mike
Lavengco concerning
the extension of a service agreement between
the city and CTR.
According to Lavengco, IWSG will acquire
CTR in the merger,
though CTR will still
retain its name, employees and management
structure.

"All the people
you've been dealing with, from me
all the way down to
my drivers and staff,
are remaining," said
Lavengco. "The assignee [a person to whom
a right or liability is
legally transferred],
which would be IWSG,
has sufficient operational experience to qualify
it to provide services
under this existing
agreement.
"The exact agreement
you have would be an
obligation of the new
entity."
Lavengco said the
merger would produce

no changes to the current contract unless the
city wished to negotiate
changes.
According to Lavengco, the merger will
provide CTR with far
greater financial backing.
"Without a doubt,
the new company has
much more financial assurance and ability than
we currently have,"
Lavengco said. "Although we have worked
very hard to maintain
our company and
expand it, this would
give us the opportunity
to expand and meet the
needs of all of our cus-

tomers for many years
to come."
Lavengco also commented on the acquisition of the 130 Environmental Park from Green
Group Holdings.
"This is not an exit
strategy for [Green
Group)," he said. "This
is opportunity, and
they' re going to remain
involved in this whole
venture as an investor
and will also have a
board member in the
company."
Lockhart city councilmembers seemed
caught off guard by the
flood of new information from Lavengco,

none of which had been
announced prior to the
meeting.
"A lot to digest,"
said Lockhart Mayor
Lew White. "You've
been a real good service to community over
the past years, but anytime you have a change
in structure we have to
take our time and do
our due diligence.
"You've given us
a lot to think about
tonight."
Councilmembers
ultimately decided not
to take any action on
Tuesday, tabling the
contract extension until
their next meeting.
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October 24, 2016

The Honorable Judge Casey A. Bell
The Honorable Judge Kerrie Jo Qualtrough
State Office of Administrative Hearings
300 West 15 th Street, Suite 504
Austin, Texas 78701
Re:

Application of 130 Environmental Park, LLC for Proposed Permit No. 2383;
SOAH Docket No. 582-15-2082; TCEQ Docket No. 2015-0069-MSW

Dear Judges Bell and Qualtrough:
Enclosed regarding the above-captioned malter, please find Plum Creek Conservation
District's Closing Argument. The same has been electronically filed as well. By copy of this
leiter all counsel of record are receiving a copy of this filing.
Sincerely,

Robert C. Wilson
RCW/tn
Encl.
cc:

Service List

SOAH DOCKET NO. 582-15-2082
TCEQ DOCKET NO. 20 I 5-0069-MSW
APPLICATION BY
130 ENVIRONMENTAL PARK,
LLC FOR PROPOSED
PERMIT NO. 2383

BEFORE THE STATEOFFFlCE
OF
ADMINISTRATIVE HEARINGS

CLOSING ARGUMENT OF
PLUM CREEK CONSERVATION DISTRICT
I.

INTRODUCTION

Plum Creek Conservation District (" District" or "the District") files this Closing Argument
following the hearing on the above referenced application. The District has determined that is will
not file arguments on each of the topics that were listed in the Agreement among Parties listing
topics tor Closing Argument. However, the District will use the list of topics as the outline for the
statements and Arguments that it chooses to submit.
In reviewing the list of topics, the District realized that a number of its arguments would tit
within several of the topics listed. For that reason most of the comments of the District will be
submitted once and then referenced under other topic headings. Where there are supplements to
the District's initial comments, those will be noted. In choosing to submit in this manner the intent
is to organize the Argument in a way that is most useful to the other Parties and to the Judges. In
order to further make this submission easy to reference, the topics will be identi tied using the same
numbering system as on the list of agreed topics.

II.

COMMENTS BY TOPIC NUMBER

l. Sufficiency of Property Rights.

The applicant has applied for a permit for a landfill to be located on property in Caldwell
County that is presently owned by Cathy Moore Hunter, according to the affidavit on file with the
application. As far as is known to the District the Applicant does not presently own the property

but has an option agreement allowing the property (the "Hunter Tract") to be purchased. The
exhibits submitted by the District show that the District has an easement on the Hunter Tract. Any
discussion about the "sufficiency of Property Rights" must, therefore, include a discussion of the
relationship between the fee ownership of the Property, and the rights of an easement holder over
that same property to determine whether there is anything in the easement that would impact or
affect the ability of the fee owner to construct and operate a landfill. The reason that the discussion
is necessary is that, under Texas law, the easement in a tract ofland is the "dominant estate" and the
surface owner cannot do anything that would interfere with the easement owner's exercise of the
easement rights.
In determining what rights are held by the easement owner, Texas law is also clear that the
terms of the easement define the limits of the easement.
It should be noted that although Plum Creek Conservation District is the owner of the

easement and is making use of the easement, the District was not identified as a "property owner"
by the Applicant at the time the application was filed. Although not in the record, the Applicant
and the District had some communication about the District's easement in advance of filing the
application even though the District was not identified as a landowner when the application was
filed and the lake was shown as an "SCS" reservoir. Those facts were not significant because,
although it was not on the mailing list, the District had actual notice the filing of the application,
was given a copy of the application by the Applicant shortly after it was filed and, as the record
reflects, was a party to the Hearing on the filed application.
It should also be noted that there was nothing in the application that made reference to the

fact that there was a Plum Creek Small Watershed Protection Work Plan in place that covered the
area proposed to be used for the landfill. In the hearing none of the witnesses could cite another
application for landfill that had been made within a Small Watershed Protection Work plan so there
2

was no indication of accommodations relating to such a work plan with an operating landfill.
The District has maintenance and operational responsibility for a dam on the Hunter Tract.
That dam is part of a small watershed protection program of the United States and the dam and
Lake behind it are known as Site 21 under the terminology of that program. Although the District
was not identified as a "landowner", as noted above, the Lake that is formed by water impounded
by that dam is identified on the maps in the application as an "SCS" lake. "SCS" is an old acronym
for an agency of the United States that was known as the United States Soil Conservation Service
which is now known as the Natural Resources Conservation Service. The Agency is a part of the
United States Department of Agriculture.
As noted in Plum Creek Exhibit 1.1, the collected easements that were obtained by the
District at the time of the construction of the dam and formation of the Site 21 Lake on the Hunter
Tract allow landowners of tracts covered by the District's easements to make any use of their
property covered by an easement as long as that use " ... is not inconsistent with the District's use of
its easement rights".
The rights granted in the easement document are to be used: "For or in connection with the
construction, alteration, operation, maintenance and inspection of the following works of
improvement to be located on the above described land; for the flowage of any waters in, over upon
or through such works of improvements; and for the permanent storage and temporary detention,
either or both, of any waters that are impounded, stored, or detained by such works of
improvement: Floodwater retarding structure, consisting of an earthen dam, emergency spillway,
work site adjacent to construction area, and portions of the sediment, sediment reserve and
detention storage pools, including an area that will be inundated during emergency spillway flow."
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The surface area covered by the easement for the "works of improvement" is described in
the easement as about 327 acres of land out of a larger tract consisting of approximately 1,245.71
acres.
The "works of improvement" description relates to a description in a "Work Plan"
Agreement for watershed protection and flood prevention for the Plum Creek Watershed is Hays,
Caldwell and Travis Counties. That Work Plan is Exhibit 1.2 of Plum Creek Conservation District
and was originally signed on May 24, 1960. Site 21, the dam and Lake on the Hunter Tract, are
described in that original Work Plan Agreement.
There were, and are, three local sponsors for the watershed protection and flood prevention
work plan. Plum Creek Conservation District was, and is, one of the local sponsors. In fact, the
District is the "primary" local sponsor and, under the terms of the Agreement, has the responsibility
for" ... operation and maintenance of the 21 floodwater retarding structures" listed in the original
Plan, including the dam and Lake at Site 21.
Because the easement obtained by the District is for a dam that is to be a part of a watershed
protection work plan funded by the United States in terms of the initial capital outlays for dam
construction and then maintained by the District in accord with the terms of that Work Plan
Agreement, the easement language has to be interpreted to assure that none of the obligations in the
Work Plan Agreement, including the operation and maintenance of the dam at Site 21 and the
related impoundment, are adversely affected by the actions of landowners outside the easement
area ..
In addition to the terms of the Work Plan Agreement, the District also now has
responsibility under the Texas Dam Safety Act program to assure that that dam at Site 21 meets
current regulatory standards of the State of Texas for dams. Any actions that would interfere with
the District's responsibilities under the Texas Dam Safety Act and regulations adopted pursuant to
4

that Statute for the dam located on the easement would also not be allowed under the terms of the
easement held by the District.
In summary on this point, the Sufficiency of Land Rights held by the Applicant necessarily
involves an assessment of the easement rights of Plum Creek Conservation District. There was
nothing about the Plum Creek District's easement rights in the application or in the applicant's
evidence. Because the District's position in the hearing, information that the District thought was
appropriate for consideration was supplied into the record by the District.
2.

Evidence of Competency.

The District submits no argument on this point.
3.

Compliance History.

The District submits no argument on this point.
4.

Land Use Compatibility.

Please note the Argument of the District submitted under the first topic, above.

That

argument can be considered an argument on the compatibility of the applicant's use of a portion of
the property with the District's use of the rights it holds in its easement.
Factually, the District sought Party Status in the hearing in order to learn about the potential
for impacts on the District's easement rights both in terms of surface water quality and quantity and
in terms of groundwater because although the District is a political subdivision known as a Water
Control & Improvement District in Texas, it also has statutory authority to exercise the powers of a
Groundwater Conservation District.
The information on water quality presented by the Applicant at the hearing was that no
discharge of "contaminated" water would be permitted. However, the definition of "contaminated
water" as used in the context of the hearing is so limited that there are areas of operation at the
proposed landfill where storm water discharged from the area of the landfill that would drain into
5

Site 21 would not be within the definition of "contaminated" water. When the District asked
questions about other pollutants that might be in the water discharged from the landfill that was not
within the definition of "contaminated" water, little information was presented other than the
discharges would be covered by standard conditions for discharges in storm water permits from
industrial activities.

As a result the District is not able to determine whether there could be

operations designed or implemented by the Applicant that would result in an incompatible land use
when the District's easement rights are considered from a water quality perspective for a range of
reasons.
One result of the hearing is that the District does plan to consider its own monitoring
program to develop information related to potential water quality impacts on the water impounded
at Site 21 to it will know of any impacts to the water quality in the Site's impounded water. While
there will be some monitoring and reporting of discharges under the storm water permits, the
District is particularly concerned with water quality impacts on the water impounded at Site 21 and
no monitoring of that water was discussed during the hearing.
The District did learn at the hearing that there would be an increase in the quantity of water
projected for discharge to Site 21 as a result of the landfill's operation. Whether that increase
would cause a "compatibility" problem to the District for use of its land rights is dependent on facts
that are not in evidence. However, if such a problem does develop the District has remedies
available to it under state law governing easement rights.
Another issue of concern to the District is whether the landfill's operation would contribute
debris or pollutants to the water quality of the lake's water in Site 21 that could require work to
address. There was not really any discussion about that matter at the hearing because of the sparse
data on design of the operating facilities at the proposed landfill outside the active waste disposal
area. At the hearing the District noted its responsibilities to maintain and operate the dam at Site 21
6

and also noted its experience in addressing debris accumulations following storm events at other
Sites in the Watershed Plan that it maintains. Therefore, if any debris problems come into being the
District anticipates that it will address those problems using all available appropriate remedies as it
has done in the past at other Sites.
5.

Transportation and Traffic.

The District submits no argument on this point.
6.

Geology and Soils.

The District submits no argument on this point.
7.

Hydrogeology.

As noted in questions and testimony from the District's consulting geologist (who was
called as a witness by one of the other parties) the District's geologist believes that the Wilcox
formation that supplies water to many in Caldwell County outcrops under the waters impounded at
Site 2 \. While the impoundment is not in the area that is described in the permit sought by the
Applicant, the District believes that it would be prudent to explore formations under the
impoundment area of Site 21 to determine additional information related to potential impacts of
planned operations at the proposed Landfill.
8.

Faults.

The District submits no argument on this point.
9.

Groundwater Monitoring.

In response to questions of the District during the hearing, the Applicant stated that no
monitoring of water quality in wells located on the South side of FM 1185 was planned by the
Applicant as a part of its operations. There is evidence submitted by the Applicant in its application
that there are at least 2 Wilcox Formation water wells on the Southern side of FM 1185 close to the
proposed landfill. The District believes that a monitoring program addressing water quality of
7

those wells on some basis should be a requirement in any permit issued for the proposed landfill
operation.
10.

General Facility Design.

There was only sparse information available and submitted during the course of the hearing
about stormwater drainage quantity and quality from areas outside the active waste disposal portion
of the landfill.

While there was evidence that the discharges would be covered by standard

stormwater discharge permits, when asked the Applicant could not number the discharge points nor
describe their locations. As a result the District has little information available to evaluate potential
impacts on the use of its easement, other than learning that except for a small area associated with
the entrance to the facility, the water from transport areas and other operating areas of the landfill
will drain into and be captured by the dam at Site 2l.
As the District stated in its request to be admitted as a Party to the hearing, the District is
neither in favor nor opposed to the permit being issued to the Applicant by TCEQ. However, also
as the District noted, because of its easement rights, it desired to have questions about potential
impacts on its rights be addressed at the hearing. Many of the District's questions remain.
In addition, in terms of general facility design, water quantity needed for construction of the
landfill was never estimated by the Applicant although there was acknowledgement that large
quantities of water would be needed for construction of the earthen facilities planned and designed
for the landfill operations. Then, on the penultimate day of the hearing, in response to questions
asked during the hearing, the Applicant finally gave an estimate of needed quantities of water for
operations. While the estimated quantity of necessary water for operations is known, the source of
the water is uncertain. The Applicant did submit a letter from Polonia Water Supply Corporation
noting that the proposed landfill was within the CCN, or service area, of Polonia WSC and that
Polonia had the obligation to supply water to those in its service area, there was also an
8

acknowledgement that the only water supply from Polonia to the Hunter Tract currently is a small
diameter line that is made available under the terms of a "standard" service agreement. There was
also testimony that a Standard Service Agreement is for an individual household. To provide water
for other types of uses it is necessary that there be a "non-standard" service agreement in place with
Polonia Water Supply Corporation. There is no evidence in the record that such an Agreement
exists. Therefore there is no evidence in the record that Polonia has examined the water needs of
the Applicant and has sufficient capacity and infrastructure in place to supply those needs.
Water needs not really defined until late in the hearing but there is no evidence of an agreement that
the estimated needed water is available.
The last item in the topic of "general facility design" that the District noted in the hearing is
that the operating plan for the Landfill describes the use of soil for control of potential fires. The
District cannot recall anything specific in the Application nor specific testimony about the locations
of or quantities of soil that in any stockpiles to be available for fire suppression.
As a result of these observations of the District, it has formed the conclusion that the
Application has a "conceptual" plan and will leave many of the details of the design for operation,
should a permit be issued, to a later time. The District has a desire to be kept informed about the
plans so it can make comments, if it has any, about the details if the District sees that there may be
potential impacts on the rights of the District for operations in its easement. As noted by the
President of the District's Board in its public meeting at the time it determined to seek Party status
in this hearing, assuming the permit is granted, the District and the landfill operator are going to be
neighbors for a long time into the future. Assuming that the District does rehabilitate the dam at
Site 21 its obligations under agreements with the Natural Resources Conservation Service for
maintenance and operation of the dam and easement area at Site 21 under the Small Watershed
Protection Program are projected to be 100 years after completion of the rehabilitation, as noted in
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Exhibit 1.6 submitted by the District into the record. Many changes could be considered by the
Applicant pursuant to any permit for a landfill issued by TCEQ and, as noted, some of those
changes would not get public notice nor would the opportunity for input into potentially adverse
impacts to the District's easement rights be considered in connection with those changes. So, the
District wishes that there be some mechanism developed and incorporated into any permit that
requires that the District receive notice of any planned changes in operations, design, or waste
acceptance to avoid addressing problems after the fact rather than before problems are noticed.
II.

Waste Management Unit Design.

The District submits no argument on this point.
12.

Unstable areas.

The District submits no argument on this point.
13.

Landfill Gas Monitoring.

The District submits no argument on this point.
14.

Endangered or threatened species.

The District submits no argument on this point.
15.

Wetlands.

The District submits no argument on this point.
16.

Surface Water and Drainage.

As previously noted, water quality of proposed discharges is unknown except as described
in standard permit terms and conditions that the Applicant put into the record and that there will be
a prohibition of discharge of "contaminated water" as defined.

The "contaminated water"

definition used in the hearing does not necessarily include everything that could result from landfill
operations outside active landfill areas for several reasons. PCCD does worry about the water
quality in the Lake at Site 21 because of responsibilities under Federal programs. As noted above
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the District will consider implementing its own surface and groundwater quality monitoring
programs to generate data and supply information.
17.

Floodplains.

The District is aware that flood plains are being examined in the vicinity. The District is not
directly involved in the process, However, the largest flood control facility in the area is Site 21 so
if there are changes, those could impact the District and the Applicant! operator of the landfill. In
addition, the NRCS proposal for rehabilitation of the dam at Site 21 now carries a statement that
NRCS is recommending the easement area upstream of the dam be expanded to an area
corresponding to that of the top of the dam, as rehabilitated. As noted in that same proposal, the
District has resisted the suggestion but cannot control whether the requirement would be imposed
by the United States.

As it stands now, NRCS has agreed that it is not necessary for several

reasons and is still planning on providing funding for the rehabilitation that might be required to
meet dam Safety standards.

Without such funding rehabilitation to those standards would be

problematic for the District to accomplish.
As previously noted, the District sought party status in this hearing so the potential impacts
on the District and its use of its easements could be submitted for consideration. The District wants
the Applicant to be aware of the problems that the District, and consequently the Applicant, might
face in the future because of the location and use of the District's easement.
18.

Local Regulations/Approvals.

As noted above, because of its easement rights the District would like to be kept informed
and aware of details of construction and operational determinations made that could potentially
impact the easement rights of the District. While the exercise of easement rights is primarily a
question of "real property" law in Texas the District would be the one to make at least an initial
determination of whether some activity would impact its exercise of its rights. The exercise of
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easement rights could include requirements placed on the District through Agreements related to
the operation of the Small Watershed Protection Plan that is in place, Texas Dam Safety Act
requirements and the scope and terms of obligations that might fall on the District as those may
change over time as a result of program changes made by the agencies of the United States of the
State of Texas that have responsibility to oversee the program including operations of the dam,
impoundment of water, and floodplains, among others
It should be noted that the District does not waive any of the rights and powers conferred on

it through Texas law and the District expects that it will continue to exercise all of those rights,
duties, and powers should it be necessary to address matters related to its use of its easements.
19 .

Waste Acceptance Plan.

The District submits no argument on this point, other than its previously expressed desire to
be informed of changes to waste acceptance that might impact the District's easement rights.
20.

Site Operating Plan.

The District's comments about the Site Operating plan have been addressed above in
Section \0 on General Facility Design. The District does urge that the Operating Plan include
evidence of an adequate water supply for construction and operations, and that the operating plan
address soil placement and quantity in connection with plans for soil use in fire suppression.
21.

Odor.

The District submits no argument on this point.
22.

Water Supply.

As previously noted, the District urges that the Applicant show that it has available adequate
supplies of water for initial construction and then have firm supplies of the approximately 350,000
gallons per month for operations as estimated by Application from a dependable source of supply.
The Site will operate in the CCN of Po Ionia Water Supply Corporation. While the landfill is in the
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CCN and Polonia has acknowledged that it is the duty under the CCN to provide service, service of
the type sought by Applicants requires a "non-standard" service agreement. No such an agreement
is yet in place. There is no information in the record related to the question of whether water is
available from Polonia in the required quantities.
23.

Buffer Zones.

The District submits no argument on this point.
24.

Screening.

The District submits no argument on this point.
25.

Permit duration.

The District submits no argument on this point.
26.

Closure plan.

The District submits no argument on this point.
27.

Post-Closure plan.

The District submits no argument on this point.
28.

Financial Assurance.

The District submits no argument on this point.
29.

Impacts on health. welfare. environment. or physical property of nearby residents
and property owners.

The District could have placed all of its arguments into this item on the list because, as a
holder of an easement covering part of the Hunter Tract which is the property under option for the
Applicant where it plans to construct and operate its landfill. Rather than repeat what it previously
submitted, the District would like to emphasize that its participation in the hearing all relates to the
fact that is has a real property interest in the Hunter Tract and that proposed operations have the
potential for impacting the District's real property right.
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30.

Enforceability of Draft Permit.

The District makes no argument on this issue, other than noting that it expects that TCEQ
will enforce the terms of any permit that is issued.
31.

Permit Special Provisions.

As noted in other portions of this Argument, the District urges that the following provisions
be included in the terms of any permit issued to the Applicant as a result of this hearing:
•

No construction or operation should begin without having a water supply agreement in place
for necessary water for construction and operations.

•

No operations should be authorized until there is a soil stockpile for fire suppression and
cover in place that satisfies the quantity and placement requirements ofTCEQ.

•

If monitoring of surface or groundwater quality reveals potential problems, operations will
cease until the cause is determined and corrective action taken

•

No interference with or adverse impacts on PCCD's easement rights are authorized.
32. Additional issues
The only additional matter that the District would like to have noted is that the District

intends to make use of and to exercise all of its powers and rights under Texas law.

III.

CONCLUSION

For the Reasons stated above, Plum Creek Conservation District requests that its comments
in this Closing Argument be favorably considered and requested Special Provisions be incorporated
into any permit that is recommended for Approval by the Commission as a result of this hearing.
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Respectfully submitted,
Jackson, Sjoberg, McCarthy & Townsend, LLP
711 W. 7th Street
Austin TX 78701
(512) 472-7600
(512) 225-5565 FAX
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ATTORNEYS FOR PLUM CREEK CONSERVATION DISTRICT

CERTIFICATE OF SERVICE
I hereby certify that a true and complete copy of the above and foregoing Plum Creek
Conservation District's Closing Statement was sent via e-mail or Regular U.S. Mail, as indicated
on the Service List, to the parties on the attached Service List on this the 24th day of
October, 2016.

Robert Wilson
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SERVICE LIST
SOAH Docket No. 582-15-2082; TCEQ Docket No. 2015-0069-NSW
130 Environmental Park Landfill, LLC; TCEQ Pennit No. 2383

Anthony Tatu
Texas Commission on Environmental Quality
Environmental Law Division
P.O. Box 13087, MC-173
Austin, TX 78711-3087
Attorneys for TCEQ Executive Director

alllllOllv.lalll@lceq.lexas.gol'
alalll@lceq.lexas.gol'

Kayla Murray
Staff Attorney
Texas Commission on Environmental Quality
Environmental Law Division
P.O. Box 13087
Austin, TX 78711-3087

kavla. mllrrav@lceq.lexas.gol'

Aaron Tucker
aaroll.llIcker@lceq.lexas.gol'
Texas Commission on Environmental Quality
Office of Public Interest Counsel
P.O. Box 13087, MC-I03
Austin, TX 78711-3087
Attorneys for TCEQ Office of Public Interest Counsel
Eric Magee
Allison, Bass & Magee, LLP
402 W. 12th Street
Austin, TX 78701
Attorney for Caldwell County, Texas

e.magee@allisoll-bass.com

Marisa Perales
marisa@l(.lall'firm.com
Eric Allmon
eal/moll@l(.lawfirm.com
Frederick, Perales, Allmon & Rockwell, PC
707 Rio Grande, Suite 200
Austin, TX 78701
Attorney for Environmental Protection in the Interest of
Caldwell County and TJFA, L.P., and Representative for
James Abshier, Claudia & Robert Brown, Ann & Troyce
Collier, Byron Friedrich, the King Family Trust,
Brenda Martin, Frank Sughrue, and Bill & Pam Young
Ben Pesl
P.O. Box 242
Dale, TX 78616

via Firsl Class Mail
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